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Abstract.The introduction of the Insolvency and Bankruptcy Code (IBC) in India in 

2016 has been viewed a game-changer for the economy. The Code was enacted with an 

objective to reduce the growing NPA of banks in the country and also to provide a better 

resolution mechanism for firms in distress. An effective insolvency regime is one that 

ensures proper treatment for failed entrepreneurs, prefers restructuring to liquidation, has 

provisions to distinguish an honest debtor from a fraudulent one, enables time-bound 

resolution, reduces value erosion and maximizes value to all stakeholders. An evaluation 

of the effectiveness of IBC 2016 against these features shows that the code has its 

strengths but is burdened due to inadequate infrastructural requirement, overburdened 

insolvency professionals and undue judicial delays resulting in deterioration in value of 

assets. 
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1   Introduction 

Insolvency is the inability of a person or company to honor outstanding debt obligations 

as and when they become due. It is a ‘financial status’ and indicates the inability to pay at the 

promised date due to financial or economic distress [1]. The person/company may or may not 

be capable of paying at a later date. Insolvency could be either ‘cash-flow insolvency’, where 

the firm does not have enough liquid cash to meet its short-term debt obligations or ‘Balance 

Sheet insolvency’ where the value of assets is lower than its liabilities [2, 3]. Bankruptcy 

refers to the state of being bankrupt and is a ‘legal status’ where a competent court authorizes 

debt resolution under the legal system designed by a country to tackle theproblem of 

insolvency [4]. Though insolvency is a prerequisite for bankruptcy, all insolvencies do not 

result in bankruptcies. 

 

The role of an Insolvency Law 
 

Post ‘Insolvency’ but prior to ‘Bankruptcy’ there are various options available for a firm 

to avoid stepping into the legal process. For e.g., the firm may consider increasing income, 

reducing expenses, raising funds, borrowing or re-negotiating the payment schedule with 

creditors. However, if none of the above yield desired results, there are three legal solutions 
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available to both parties i.e. the creditor and debtor: (i) Debt recovery by creditors- selling 

property piecemeal or as going concern, (ii) Liquidation of the firm by debtor to settle 

creditors and (iii) Reorganization / rehabilitation to allow business to continue and revive itself 

[5]. Though these relief mechanisms are universal, the insolvency regulations may be 

encapsulated in a single law or may be scattered in several laws depending on the legal 

framework of the country in which the firm is operating. 

 

An effective insolvency regulation results in easy access of credit to business firms and 

develops an ecosystem wherein the capacity of creditors to lend money increases and which in 

turn creates a thriving business activity. The lack of transparent and effective legal framework 

for debt enforcement shall lead to firms resorting to informal mechanisms such as close links 

and reputation for access to credit. Thus an effective insolvency system provides a safety back 

up to the businesses in case of a failure by either providing timely credit or by maximizing the 

value that can be realized from the assets [6]. 

 

Enforcement of an effective insolvency resolution institutionally through a legal 

mechanism shall greatly enhance economic activity of a country [7]. Insolvency resolution 

mechanism shall provide necessary support for private firms to succeed as the losses in case of 

failure of a business can be curtailed well in time. Lack of effective insolvency resolution 

mechanism shall result in a rat race amongst creditors to get back their dues and shall play a 

spoil sport in developing a market driven economy in the long run [8]. 

 

Insolvency resolution process completes the circle of creditors, debtors and failing 

businesses. It provides the much-needed counter balance to these failing businesses and 

ensures the credit system is alive by constant churning of money between creditors and 

debtors. This kind of mechanism is very much required for economically developing countries 

like India to attract foreign investment as it reduces the time for liquidation of assets or 

restructuring of debt. Financial institutions like banks enjoy more financial stability in such 

kind of environment and can sustain their operations for longer duration [7]. 

 

Efficiency and competitiveness of corporate sector is greatly enhanced by having 

anefficient corporate insolvency regulation as it reduces uncertainty of resolution to a large 

extent and shall also provide a modicum of discipline amongst promoters. It shall also provide 

better terms of access to the supply of credit for businesses [9].A balanced insolvency 

regulation shall encourage entrepreneurship and result in starting of new businesses. This in 

turn generates employment and provides livelihood to many people. Such a scenario is 

possible due to increased confidence of the creditors to lend and lesser chances of erosion of 

capital [10]. 

 

An efficient insolvency regime shall productive use of resources by eliminating non-

viable firms and better reallocation of assets to viable firms [5]. Such an efficient system shall 

ensure that weak and corrupt firms are liquidated and capital is transferred to strong and 

innovative firms. A strong legal procedure for timely resolution of debts shall result in 

balanced approach of debt recovery by creditors and lesser shocks to the financial system of 

the country [11]. 

 

Scenario in India 
 



 

 

 

 

Until a few years ago the insolvency resolution process in India had been strongly 

criticized for its inefficiency and cumbersomeness [12]. The country had multiple fragmented 

regulations to deal with insolvency [13, 14]. These were fraught with deficiencies due to 

inadequate institutional setup [1] and led to time delays and low recovery rate in the resolution 

process. Due to the existence of multiple statutes, parallel proceedings were possible by 

different categories of stakeholders resulting in undue delays [12]. Plethora of acts aimed at 

resolving debt in a fruitful way could not yield viable results. The Corporate Debtors take 

undue advantage in the pretext of endless litigation at the cost of gullible creditor. However, 

globalization and interconnected world, necessitated World Bank to include Insolvency 

Regulation as a key parameter for grading ease for doing business in a country [15]. 

Subsequently, the insolvency and Bankruptcy code, 2016 was introduced in 2016. The 

regulation is aimed at bringing a whole bunch of earlier insolvency regulations under one roof 

and facilitate debt resolution in a time bound manner. 

 

Framework of IBC 2016 
 

IBC 2016 provided much need impetus for corporate debt resolution by mandating 270 

days for debt resolution which was later revised to 330 days failing which liquidation and sale 

of assets of debtor shall take place. A sound and efficient adjudicating authority, the ‘National 

Company Law Tribunal’ (NCLT) and Appellate tribunal, the ‘National Company Law 

Appellate Tribunal’ (NCLAT) were created to address all corporate debt distress is- sues. The 

information utilities were expected to provide authentic information on financialcapacity of 

registered users to enable better decisions by adjudicating authorities. An independent 

Insolvency Professional (IP) was to be nominated to take care of the operations of the stressed 

company. All these measures were expected to ensure value maximization and reduce the 

influence of promoters during the insolvency process. 

2   Literature Review 

Corporate insolvency theories emerged predominantly from United States and United 

Kingdom. Prior research has identified two sets of theories, the first states that the primary 

objective of insolvency should be wealth maximization of the creditors and is creditor centric. 

The second theory states that the primary motive of insolvency process is to ensure that 

equitable justice to all the stake holders involved [16]. A proper design of insolvency regimes 

is required for ensuring efficient productivity [17]. Studies have reiterated that de- sign of 

insolvency resolutions should provide adequate measures to reduce cost for exit of companies 

and provide viable exit routes. Exit of non- viable firms shall ensure better avail- ability of 

resources to viable firms thereby ensuring better market selection and increasing productivity. 

Also, an effective insolvency regime should have appropriate measures to pre- vent companies 

reach a stage of insolvency and should incorporate practical methods for restructuring. 

Another important feature in the design of insolvency regime is the method of restructuring. 

Insolvency regimes should support restructuring process of viable firms and should not be 

biased towards liquidation [5]. Insolvency resolutions should not have stringent restrictions on 

individual or collective dismissals [17]. Further, mechanism should be provided to sell debtor 

assets seized as a going concern which shall maximize returns of the creditor. A well-designed 

voting right structure should be incorporated in the insolvency regime failing which minority 



 

 

 

 

voting right creditor can stall restructuring process. At the same time requirement of 

unanimous voting rights from creditors shall weaken the prospect of restructuring [18]. 

SMEs with low capital should have separate method of resolution. SMEs deserve separate 

treatment for their debt resolution as they work on lesser capital and complex, lengthy and 

rigid procedures shall incur high costs. This shall render insolvency process futile. If the 

design of insolvency regime provides a second chance for an entrepreneur to start all over 

again after initial failure, then this shall provide him/her a good chance to put to use the 

lessons learnt from past failure and shall also make them better entrepreneurs [19]. 

 

Insolvency framework should maintain a fine balance of including or excluding 

incumbent management in resolution process. Excluding management may result in hiding of 

facts andmaking insolvency process complex and this would result in non-viable firms 

surviving for more duration leading to unproductive use of resources. Court involvement by 

nominating insolvency professional comes at a cost and should be limited to those cases where 

it is absolutely necessary. Court involvement is not cost effective for small firms [20]. 

 

A homogeneous insolvency regime is difficult due to variance in institutional set up like 

the capability of enforcement agencies, efficiency of judicial system etc. Each country has to 

design a regime that suits it best. However, this insolvency regime should ideally adhere to 

best practices followed internationally to factor in globalization [20]. Early warning tools and 

preventive restructuring of debts shall go a long way in preventing insolvency process [18]. 

 

3. Discussion — Performance of IBC in India  
 

Is IBC superior to earlier regimes? 

 
India had a wide range of laws such as The Provincial Insolvency Act, 1920, The 

Presidency Towns Insolvency Act, 1909, The Sick Industrial Companies (Special provisions), 

Act, 1985, the SARFAESI Act, 2002 etc. that were dealing with distressed firms. Some of 

these laws were criticized for allowing certain groups of creditors/debtors to enjoy certain 

privileges. Substantial delays due to multiple judicial laws plagued the insolvency regime in 

the country. The IBC 2016 has helped in consolidating the plethora of laws that were existing 

in the pre-IBC era and has ensured that interest of all stakeholders is protected. Further, the 

moratorium imposed under Section 14 of IBC has helped in preserving the corporate debtor’s 

assets from judicial interference from other laws. Of the 4541 CIRP cases admitted until June 

2021, 2859 (63%) have been closed through liquidation, resolution, withdrawal or appeal. 

These numbers are far higher than the closure of cases under previous regimes. The recovery 

rate through IBC has also been much higher than under the previous regimes. According to the 

RBI, the recovery rate was at 46% during FY 2020. 

 

Does IBC provide time-bound resolution? 
 

The law has resulted in reducing the time taken for resolution from 1550 days under 

previous regimes to about 482 for approval of resolution plans and 362 days for liquidation 

orders (IBBI, 2021). The time taken has a direct impact on the value of assets of the Corporate 

Debtor. The longer the resolution process, the greater is the value deterioration. The improved 

timelines have helped in better realization in many cases. 



 

 

 

 

Despite the phenomenal performance, the IBC has been criticized for not being able to 

adhere to the time frame provided in the legislation. The initial 180-day timeline was too 

ambitious and subsequent amendments have extended the same to 330 days. Though 

liquidations were closer to the timelines, cases that went through resolution have experienced 

delays in the judicial process resulting in delayed resolution. 

 

Poor human resource in the form of inadequate number of judges, inadequate benches in 

metropolitan cities, and increase in number of cases being admitted every quarter shows that 

the overall infrastructure support is dismal. The time-taken is determined from the date when 

the case is admitted to the NCLT and it excludes time at tribunal. The insufficient number of 

NCLT courts and special benches has been a major reason for the delays. There are only 16 

NCLT courts in the country. These courts are not exclusively for insolvency related issues and 

hence the cases experience undue delays. Considerable time taken even for admission of the 

case has been a point of concern for many corporate debtors and creditors. 

 

Role of Insolvency Professionals (IP) 
 

IPs are vital to the insolvency process. They are the link between the debtor, creditors and 

the regulatory bodies. The IPs are responsible for the operations of the firm once the 

resolution process commences. However, as most of the IPs are professionally qualified they 

may not possess the ability to run the operations of the debtors. Also, in some cases 

malpractices, negligence and lapses on their part have been reported [21]. In many cases, the 

IPs lack the cooperation of the debtor in running the entity. Though the IBBI has included 

mandatory disclosure requirements and code of conduct to ensure that the IPs preserve the 

integrity of the process. Also, the limited availability of IPs capable of handling large scale 

bankruptcies has also been a hurdle in the process. In some cases the Corporate Debtors have 

voiced their concern over the mismanagement of the company by IPs and the resultant loss in 

business due to their actions. Strengthening of the profession is therefore required to achieve 

the objectives of the IBC. 

 

Has IBC maximized the value of all Stakeholders involved? 
 

Maximization of returns to all stake holders takes place when the resolution process takes 

less time, when restructuring takes place more often than liquidation resulting in safeguarding 

jobs of employees and all other stake holders involved other than creditors and the process 

incurs fewer costs to the debtor. The long timelines have been detrimental to the process and 

have resulted in significant loss in value of assets. The large haircuts in most of the resolutions 

have also received widespread criticism. For e.g., in the Videocon case, there was a 98% 

haircut in the resolution plan submitted by Twin Stars. 

 

A good insolvency regime is one that helps firms to restructure rather than to liquidate. 

Returns are subdued when a firm goes for liquidation than when it runs as a going concern and 

hence liquidation should be the last resort. However, in case of IBC maximum casesare being 

liquidated (47%) rather than restructured. The IBBI has however clarified that most of the 

liquidated cases were those that were pending with the BIFR or defunct. Added to this, in 

many cases there have been second-thoughts / reluctance by the buyer that has resulted in 

delays pushing the company into liquidation. 

 



 

 

 

 

Higher number of liquidations also suggests that the code is being used more for debt 

clearance rather than for encouraging entrepreneurship. The number of cases initiated by 

operational creditors who provide credit on short term are far more than the cases being 

initiated by corporate debtors. Interestingly, it was corporate debtors who initiated maximum 

number of cases in the initial phase. This shows that insolvency regime is being extensively 

used for debt resolution. 

 

4. Conclusion 

 
Insolvency and Bankruptcy code 2016 provided the much-needed impetus to the ailing 

Indian banking sector. It is no doubt far superior to the earlier regimes and has improved the 

pace at which insolvency cases reach a closure. Challenges however exist in terms of poor 

human resources and infrastructural requirements resulting in cases piling up at the tribunals. 

The time taken for admission of the case is far exceeding the stipulated 14 days. Also, the 

preference for liquidation shows that the code is being used more than a tool for debt recovery 

rather than restructuring. Government, however, has been proactive in making timely 

amendments to the code to make it more pragmatic. The success of the code depends on 

increasing judicial infrastructure and improving the availability and capacity of the insolvency 

professionals. 
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