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Abstract. In Indonesia the resistance of indigenous communities, which escalates to the 

use of violence acts, to plantation companies, mining and the government regarding land 

acquisition continues until post-reform. The main issue is land grabbing or land 

acquisition that does not show recognition and respect for land rights based on customs. 

Free, Prior and Informed Consent (FPIC) principles and criteria are recommended by 

activists and international agencies for the mitigation of agrarian conflict. The questions 

to be answered in this article are: a) why FPIC is used as an instrument for mitigating 

structural agrarian conflicts, b) where FPIC's ideas come from, c) what are the 

fundamentals of FPIC, d) is FPIC applicable in the legal context of Indonesia. To answer 

these four questions, we analyzed library sources and legislation on environmental 

permits, plantations and forest governance. FPIC is an international standard that is 

recommended to be applied to overcome the weaknesses of national law in respecting 

land rights based on customs. The essence of FPIC is the recognition of the rights of 

affected indigenous communities to self-determination. Based on the review of 

legislation on environmental permits, land acquisition for public purposes and 

determination of conservation area, this article will show that FPIC is feasible to apply in 

Indonesia. This article contributes to the development of knowledge on the mitigation of 

agrarian conflicts with respect to land rights based on custom, especially on land 

grabbing literature and how to recognize indigenous peoples' rights to land in plantation 

investments and forest conservation. 

Keywords: Agrarian conflict, Conflict Mitigation, FPIC, Indigenous communities, Land 

rights based on custom. 

1   Introduction 

According to the inventory of the Agrarian Reform Consortium (KPA) in 2017, in 

Indonesia there are 659 cases of agrarian conflicts with an area of 520,491.87 ha of land and 

involving as many as 652,738 households. This figure increased 46% when compared to the 

previous year (2016) which only as many as 450 cases. In terms of sector-based cases, 

plantations dominate as much as 32% (208 cases) with an area of 194,453.27 ha. From that 

figure, agrarian conflicts of oil palm plantation sector is the largest contributor with 95,565.27 

hectares (49%). 
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Afrizal (2005a) study well illustrates the oppositions committed by affected communities 

to defend the land they have occupied for a long time, including to demand appropriate 

compensation and to claim royalties on their customary land used by businesses for the 

purposes of capital accumulation. The struggles of the local community are often confronted 

by the power of the state-protected businessmen using repressive means such as beatings, 

bartering and arrest. If it refers to the latest data, then this pattern has not undergone much 

change. KPA data show that of 659 cases of agrarian conflicts that occurred during 2017 were 

dominated by conflicts between local communities and companies (289 cases) and conflicts 

between local communities and states (140 cases). The use of violent instruments in agrarian 

conflicts has left 13 people dead, six were shot, 612 people were victims of violence and 369 

were criminalized and detained. 

Conversion of indigenous forest land to plantations either by the government or by 

investors often does not involve indigenous peoples or local residents who have settled for 

generations and are traditionally using forests as their daily sources of livelihood. So the 

owners of this real right felt their land was confiscated for the benefit of state actors and 

businessmen. Departing from several studies (Afrizal 2006, 2007, 2013, Colchester and Chao 

2012), it is understandable that the main issue in agrarian conflict is the process of land 

acquisition for investment. There is an element of coercion by state actors and businesspeople 

to make customary land owners give up their land. Coercion in this case is understood where 

often local communities do not get complete and clear information about the use of their 

communal land for the benefit of business capital. The issue of compensation, for example, is 

not understood by the local community as a transfer of land rights or releases legal ties to the 

land. Local communities are willing to give up their ulayat land because in perspective they 

only grant temporary use rights because customary land can not be sold. The issues of legal 

consequences, and the impacts they will face are often never discussed by the company. This 

shows that the main issue of land acquisition for investment is land grabbing which does not 

show recognition and respect for customary rights. 

This paper supports the adoption of the principles and criteria of Free, Prior and Informed 

Consent (FPIC) advocated by activists and international agencies for the mitigation of agrarian 

conflict to be used as a standard to determine whether or not there is a plunder. The essence of 

FPIC is the recognition of the rights of affected indigenous communities to self-determination. 

Based on the review of legislation on environmental permits, land acquisition for public 

interest and conservation area determination, this paper shows that FPIC is feasible to be 

applied in Indonesia. This study contributes to the development of knowledge about the 

handling of agrarian conflicts, particularly on land grabbing literature and how to recognize 

indigenous peoples' rights to land in plantation investments and forest conservation. 

2  FPIC Fundamentals 

FPIC is a very important communal right to bring about a sustainable development 

project (Hill et al. 2010: 7). According to Hill et al, the essence of FPIC is that communities 

can make claims against development projects that have an impact on their livelihoods, lands 

and territories. For projects that affect the community, effective and comprehensive 

community participation in planning and implementation negotiations should be guaranteed. 

FPIC is a concept that refers to the special rights of local communities that must be 

respected by all parties. The following describes a brief understanding of each of the terms in 



 

 

 

 

FPIC. Free, meaning that local communities are free of power, intimidation, manipulation, 

coercion or pressure by governments and companies. Prior, meaning before the government 

allocates the land for certain land uses and before approving a particular project, there should 

be enough time to consider all information and make decisions. Informed, it means you have 

all the relevant information to make a decision whether to accept or reject the project. The 

available information should be in a language that you can easily understand. You must have 

access to independent information sources, not just information from investors / corporations 

and governments. You should also have access to legal and technical experts, if needed, to 

assist you in making decisions. Consent, requiring the people involved in the project allow the 

local community to say accept or reject the project and for each project stages, referring to the 

decision-making process selected. The right to agree or withhold approval is the most 

important distinction between the rights of local communities and other project-affected 

persons. 

3  Sources of FPIC Ideas 

There are a number of regulations that source FPIC ideas, namely: a) UN declaration on 

the rights of indigenous peoples; b) FAO voluntary standards; c) the Forest Stewardship 

Council (FSC) voluntary standard. Referring to the UN Declaration on the Rights of 

Indigenous Communities, adopted at the UN General Assembly on 13 September 2007 in 

New York, it was stated that indigenous peoples should not be forcibly removed from their 

lands or territories. No relocation shall take place without free and conscious consent, without 

coercion from the indigenous peoples concerned, and only after an agreement of fair and 

satisfactory remedies, and where possible, with the option of returning (art. 10). While in 

article 11, it is stated that indigenous peoples have the right to practice and renew their 

traditions and cultural customs. This includes the right to defend, protect and develop their 

cultural forms in the past, present and future, such as archaeological and historical sites, 

artifacts, designs, ceremonies, technology, visual arts and performing arts and literature. 

Subsequently, states will make restitution through effective mechanisms including restitution, 

built in conjunction with indigenous peoples, with respect to their cultural, intellectual, 

religious and spiritual wealth, which have been taken without their free and conscious consent, 

or violating their laws, traditions and customs. In article 18, it is stated that indigenous peoples 

have the right to participate in the decision-making process with respect to matters which will 

have an impact on their rights, through their elected representatives in accordance with their 

own procedures, as well as to maintain and develop traditional decision-making institutions 

they have. 

The FAO's voluntary publication is intended to contribute to global and national efforts in 

the fight against hunger and poverty, based on the principles of sustainable development and 

by recognizing the importance of land for development, by promoting secure tenure rights and 

equitable access to land, fisheries and forests . In the principles of responsible tenure 

governance, states should recognize and respect all legitimate tenure holders and their rights. 

States should take reasonable steps to identify, record and respect legitimate tenure holders 

and their rights, whether registered or unregistered; does not violate the rights of others; and 

fulfill obligations related to tenure rights. In addition, the state is also obliged to safeguard the 

right of legitimate tenure owners from threats and offenses. States shall protect the holders of 

property rights from arbitrary acts which result in the loss of their tenure or tenure, including 



 

 

 

 

forced evictions that are inconsistent with state responsibilities under national and 

international law. On the other hand non-state actors including business enterprises have a 

responsibility to respect human rights and legitimate tenure rights. Business enterprises should 

act appropriately to avoid rights violations of human rights and legitimate rights of others. 

Non-state actors should implement appropriate risk management systems to prevent and deal 

with adverse impacts on human rights and legitimate tenure rights. 

For the realization of responsible forest governance, fisheries and forests, the FAO 

standard has a number of principles in practice: human dignity, non-discrimination, equity and 

justice, gender equality, holistic and sustainable approaches, consultation and participation, 

rule of law, transparency, accountability, and continuous improvement. 

The Forest Stewardship Council (FSC) voluntary standard is a guideline for stakeholders 

in responsible forest governance. The rules that apply to all types and forest areas are aimed at 

ensuring the realization of environmentally appropriate, economically and socially profitable 

forest management. There are 10 FSC principles as follows: 1) compliance with applicable 

laws, regulations and regulations 2) safeguarding and improving the socio-economic aspects 

of the livelihood of workers, 3) safeguarding and maintaining customary law and customary 

property rights 4) contributing to the improvement of welfare local communities; 5) efficient 

management of sustainable forest products and services; 6) maintaining and converting 

ecosystem services and environmental principles; 7) management planning consistent with 

objectives and policies; 8) demonstrating progress towards achievement of objectives, impacts 

of activities, through activities evaluation and monitoring, 9) safeguarding and enhancing high 

conservation values within the management unit, 10) management activities should be in line 

with the organization's economy, environmental and social goals and policies. 

4 FPIC As A Structural Agrarian Structural Mitigation Instrument 

FPIC is used as an instrument for mitigating structural agrarian conflicts by Forest 

Steward Council (FSC) and Roundtable on Sustainable Palm Oil (RSPO). There are two ways 

in which the two international bodies use FPIC as an instrument of mitigating structural 

agrarian conflicts. Firstly by establishing and disseminating the rules of recognition and 

respect for land rights. Secondly by establishing and disseminating conflict management 

systems. 

Rules made by both states that land rights under both state and customary law should be 

recognized and valued in the production of wood and fruit and palm oil. Both states, if 

identified on land used for the production of timber and fruit and palm oil, the right to land 

under both state and customary laws, the consent of the right holder must be made to obtain 

the land. 

 Criteria 2.2 of RSPO P and C: The right to use the land is demonstrated, and is not 

legitimately contested by local people who can demonstrate that they have legal, 

customary or user right. 

 Criteria 2.3 of RSPO P and C: Use of the land for oil palm does not diminish the 

legal, customary or user  rights of other users without their free, prior and informed 

consent. 

 Criteria 2.2 FSC: Local communities with legal or customary tenure or use rights 

shall maintain control, to the extent necessary to protect their rights or resources, 



 

 

 

 

over forest operations unless they delegate control with free and informed consent 

to other agencies. 

 Criteria 3.1 FSC: Indigenous peoples shall control forest management on their lands 

and territories unless they delegate control with free and informed consent to other 

agencies. 

Then the FSC and RSPO make guidelines on the implementation of FPIC in the 

production of wood and fruit and palm oil. With assistance from Forest Peoples Program the 

RSPO developed a FPIC Guide for Companies In 2007-2008. A revised version of the 

guideline has been issued in 2015. The FSC and RSPO FPIC implementation guidelines 

outline how a timber producer company and palm oil plantation company should implement 

FPIC in the acquisition process of community's land. 

Both have established the dispute resolution system to resolve disputes. The system 

consists of procedures of filing complaints, complaints handling procedures by the FSC, the 

appeals procedure of the FSC decision and the norms governing the implementation of 

complaints filing, complaints handling, and decisions by the FSC. In doing so, both the FSC 

and the RSPO have the authority to act as the agency for the settlement of forestry conflict and 

oil palm plantations. This does not mean that both replace the role of government and 

governmental justice, but alternatives for both communities to seek justice for the violation of 

their rights to natural resources by the production of fruit and palm oil and timber.  

5  Development of FPIC Receipts in Indonesia 

Since the early 2000s, social NGOs have encouraged the implementation of FPIC in palm 

oil production. Their advocacy has been responded by the Indonesian government by 

incorporating FPIC into licensing regulations to investors and land acquisition by investors. 

Tables 1 and 2 below show FPIC in Indonesian law. 

 
Table 1. Legislation That Contains FPIC 

No Law Norrm 

1 Law of the Republic of 

Indonesia Number 2 of 

2012 

- Public Consultation of the development plan as referred to in 

Article 18 paragraph (3) shall be implemented to obtain 

agreement on the location of the development plan of the 

Eligible Party. 

- The party entitled to the land may refuse to surrender the land. 

- Article 22 (1) In case of objection to the development site 

designation as referred to in Article 21 paragraph (6), the 

governor shall determine the location of development. (2) In 

the event that the objections to the planned development site 

as referred to in Article 21 paragraph (6) are submitted, the 

governor shall notify the Agencies requiring the land to submit 

a development site plan elsewhere. Article 23 paragraph 1, if 

the party entitled to object, can sue the determination to the 

Administrative Court. 

- There is a large deliberation determination deliberation. 

2 Regulation of the 

President of the Republic 

of Indonesia Number 71 

- Article 32: Content of public consultations: 

- a. the purpose and objective of the development plan for the 

public interest; b. stages and time of process of Land 



 

 

 

 

Year 2012 and 

Regulation of the 

President of the Republic 

of Indonesia Number 30 

Year 2015 revision to No. 

71/2010 

Procurement; c. the role of the Valuer in determining the value 

of Indemnification; d. incentives to be given to rights holders; 

e. Objects that are subject to Replace Losses; f. 

Indemnification forms; and g. rights and obligations of the 

Eligible Person. 

- In a Public Consultation a dialogue process is conducted 

between the Preparatory Team and the Eligible Party as 

referred to in Article 29 and affected communities as referred 

to in Article 30. 

- Public Consultation is a process of dialogical communication 

or consensus among stakeholders in order to reach agreement 

and agreement in Land Procurement planning for development 

for public interest. 

 Decree of the Minister of 

Agrarian Affairs / Head 

of National Land Agency 

Number 21 of 1994 

Concerning Procedure of 

Land Acquisition for 

Companies in the 

Framework of Investment 

- Article 2 paragraph (2) Acquisition of land is exercised 

directly between the company and the owner or holder of land 

rights on an agreement basis. 

- (2) The acquisition of land through the transfer of rights shall 

be carried out if the land concerned has been owned by a right 

of land of the same kind as the land rights done by the 

company in running its business. 

- Article 13 (1) Delivery or disposal of land rights for the 

purpose of the company in the framework of execution of the 

Location Permit shall be done by the holder of the right or 

proxy by the statement of delivery or disposal of land rights 

made before the Head of the local Land Office by using the 

form in Appendix V of this Decision example. 

- Attachment mentions "LETTER OF SUBMISSION / 

DISCLAIMER OF THE RIGHT TO LAND" .... hereby 

declare to surrender the land of possession / release *) ... and 

then we do not mind if it is over 

the land is requested with a right to land by .......................... 

- The letter of release of the land is known by the head of the 

National Defense Agency of the Regency. 

4. Regulation of the 

Minister of Agrarian 

Affairs / Head of BPN 

No. 5 year 2015 about 

Location permission 

- Permit location permits to the company to acquire land, not 

land rights. The right to land is granted to the owner of the 

location permit after completion of land acquisition. 

- Article 12. Location permit holders acquire land based on 

agreements from holders of land rights. 

5 Minister of Agriculture of 

the Republic of Indonesia 

Regulation no. 11 of 2015 

on ISPO Principles and 

Criteria 

- Land acquisition derived from customary / customary rights 

shall first be consulted with the customary law community of 

customary rights holders and the rights holders of the land 

concerned in the form of land delivery agreements and the 

remuneration known to the governor / regent / mayor in 

accordance with the authority. 

6 Plantation Law - In case the Land needed for the Plantation Business is 

customary land of customary law community, the plantation 

business actor shall conduct consultation with the Customary 

Law Community of the ulayat right holders to obtain approval 

on the delivery of land and the remuneration. 

7 1. Government 

Regulation No. 27 of 

2012 on Environmental 

Permits 

- In the preparation of AMDAL documents, the proponent 

involves the community and one of them is by public 

consultation. 

- Article 2 The implementation of community involvement in 



 

 

 

 

2. Regulation of the State 

Minister of 

Environment of the 

Republic of Indonesia 

Number 17 of 2012 on 

Guidelines for 

Community 

Involvement in the 

Environmental Impact 

Analysis and 

Environmental Permit 

Process 

the Environmental Impact Analysis and environmental permit 

process shall be based on the following basic principles: a. 

providing transparent and complete information; b. equality of 

positions among the parties involved; 

- In addition, affected communities through their representatives 

must be involved in the process of assessing the documents 

and RKL-RPL through the Amdal Appraisal Commission 

Meeting. Representatives of affected communities are among 

the members of the Amdal Appraisal Commission. 

- Based on the information submitted by the proponent, the 

public is entitled to submit suggestions, opinions and 

responses to the business plan and / or activity; 

- The public is affected by the selection and self-determination 

of its deputies who are members of the Amdal Appraisal 

Commission 

 Regulation of the 

Minister of Environment 

and Living and Forestry 

No. 34 of 2017 on Local 

Wisdom. 

- Article 13 paragraph (4): Documentation of inventory result as 

referred to in paragraph (1) letter d shall be done after 

obtaining PADIA from its community of users. 

- The right of Local Wisdom Controller according to Article 23 

paragraph (1) d is: refusing or accepting application of access 

through PADIA. 

 

 

As seen in the table above, the use of the word deliberation, public consultation with 

dialogical communication, land delivery agreement, and the existence of the phrase of 

surrendering the land rights based on the contents of the land release letter further we do not 

object if the land is requested with a right to land by ....... are the normative foundations of 

FPIC in the process of disposal of land rights, including customary rights. 

 
Table 2. Laws That Acknowledge and Appreciate Land Rights Based on Adat 

No Law Norm 

1 The Law of 1945 Article 18B paragraph (2): The State recognizes and respects the 

unity of indigenous and tribal peoples ... 

2 Basic Agrarian Law Article 3: ... the exercise of customary rights ... of indigenous 

and tribal peoples ... shall be such ... (elucidation of article: this 

is the recognition of customary rights and the need to hear the 

opinion of ulayat rights holders in the government's effort to 

grant the right to land. 

3 Minister of Agriculture of 

the Republic of Indonesia 

Regulation no. 11 of 2015 

on ISPO Principles and 

Criteria 

The land of oil palm plantations can come from Indigenous / 

Ulayat lands from Indigenous Peoples. 

4 MK 35 Customary forest is not a state forest. 

 

As a result of the RSPO campaign and the pressure of human rights NGOs, large oil palm 

plantation companies (including Wilmar International, APRIL Group, Golden Agri, PT 

SMART TBK, Cargill, Musim Mas) have declared their commitment to implement FPIC in 

land acquisition and dispute resolution processes . 



 

 

 

 

6  Conclusion 

FPIC is an international standard that is recommended to be applied to address the 

weaknesses of national law in respect of land rights based on customs. The essence of FPIC is 

the recognition of the rights of affected indigenous communities to self-determination. Based 

on a review of legislation on environmental permits and land acquisition for public and private 

interests and the commitment of large oil palm plantation companies, FPIC is feasible to be 

implemented in Indonesia. To examine the benefits of FPIC as a regulation of structural 

agrarian conflicts in Indonesia, research on the implementation of FPIC is required in the 

provision of environmental permits, land acquisition and conflict resolution of plantation, 

mining and environment industries. 
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