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Abstract. The start of the digital era in the light of the fourth industrial revolution
has brought new models of flexible working within the employment sphere. The
traditional models of employment relationships have been augmented by new
forms of working. The paper deals with forms of dependent work influenced by
digital technologies and it deals with the protection of such an employee. It also
outlines ways of working while using digital collaborative platforms carried out
by a physical entity independently and flexibly. The influence of digitalization
on the labour market is undeniable and when applied new challenges arise which
have to be also dealt with by Slovak employment legislation. Which legislative
changes are necessary and which fields of law they will concern is a subject of
expert discussions and analyses.
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1 Introduction

In the past three decades, there has been a rapid development of technologies and grad-
ual digital transformation has also shown in the employment sphere. The digitalization
of work processes leads towards an extension of forms of working and organization of
work bringing new ways and models. The existing standard forms of employment are
extended by newly created more flexible work forms that support innovation, creation
of jobs and the growth of labour market. This also calls for changes in legal regulations
of labour law, not only within European standards but also domestic, to ensure work,
social and legal protection of working people. The need for legislative changes is also
faced by Slovak labour law, which must deal with the new elements that the develop-
ment of the collaborative economy brings to labour law. That is what the fourth indus-
trial revolution also brings.
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2 Models of work performed under the influence of
digitalization

Companies are implementing innovative work methods. New models of working are
characterized by high flexibility (the subordination principle typical for dependent work
is being considerably weakened) and by independence, which leads to individualization
of the subject (physical entity is not included in the collective of company employees).
Modern information and communication technologies made the performed work more
flexible, they disposed of space and time which is mirrored also in the change of work
content. This trend also brings non-standard work conditions. The rise of new forms of
working is a reaction to the demand for applied practice taking the form of more flexible
work relationships, however, there is a rising risk of lowering social standards and low-
ering or even loss of legal protection of working physical entities. It is the task of law-
givers to set the legal regulation for equal and fair treatment in the labour market and
to ensure the social assurance of people.

2.1  Teleworking and smart working

The longer and most commonly used form of performed work is teleworking or “work-
ing remotely*. It is the only way of work activity done through information and com-
munication technologies, which is regulated by Slovak law — § 52 Labour Code [1].
Telework represents a form of working organized within typical employment with the
place of work — the household of the employee (homeworking). Telework is most com-
monly performed from home but it is possible to do it in another place which is agreed
upon in the employment contract as the place of work. This means that telework has
the character of dependent work whose specific feature is that it is not done in the work-
place of the employer, the employee himself schedules his working hours set by the
employer for the week (working hours per week stated in his employment contract are
valid) and regulations on continuous daily rest, as well as continuous weekly rest, do
not apply. Some wage titles do not apply to a teleworking employee such as overtime
payments, wage compensation for working during a state holiday, wage compensation
for working on Saturday, wage compensation for working on Sunday, wage compen-
sation for working during the night and wage compensation for difficult work condi-
tions. These wage claims can be agreed upon between the employer and teleworker in
the employment contract. Regulations on obstacles to work apply to a teleworker in the
same way as a regular employee. However, this is not true about idle time on the side
of the employer. If an important personal obstacle to work arises on the side of the
teleworker, during this time he is not entitled to wages from the employer. The only
exception in these obstacles is the death of a family member.

Since teleworking is unavoidably based on the use of information and communica-
tion technologies, the employee needs the necessary technical equipment to be able to
work. If the employee is not going to use his own equipment, the employer has to pro-
vide the necessary technical and software equipment and maintain it on a regular basis.
The employee has to be notified by the employer about any limitations on the use of



this equipment and also about any sanctions arising from not obeying the rules on lim-
itations. The inherent part of employer obligations is the protection of processing and
the use of data.

The employer is responsible for observing the security and protection of health dur-
ing the work of the teleworker. Since the employee works with the display screen equip-
ment, the employer has to observe the related minimum security and health claims re-
garding the machine and keyboard, further work instruments, environment and em-
ployee interaction with the work instruments. [2] When doing telework we encounter
several problems, especially connected to controlling the employee by the employer in
the home environment (the household of the employee is the most usual place of work),
which is linked to the issue of protection of personality and privacy of the employee.

Minimal social contacts of the teleworker are a common feature of teleworking. For
the teleworker, it is typical that he is pulled out of the collective of employees working
in the workplace of the employer, and that is why the employer is to avoid this isolation
through such measures which will enable the teleworker to meet personally other em-
ployees (e.g. regular meetings, team buildings).

In real life, we encounter other forms of remote working. Smart workers also use a
modern form of working. Smart working or “intelligent work™ is work done without
exactly set time (highly flexible working hours), while the smart worker works using
technological tools from any place in the world. The aspect of time a place of work is
irrelevant; it is the result of the work of the physical entity which is important.

The term smart working is often identified with teleworking. An analysis of the Es-
tonian Advice Centre dealt with comparing these terms in the year 2012 and specified
that the initial concept of telework has been developed into that of smart work. The
technological developments of telework changed the form of work but the content of
work remained the same. In smart work, it is the content of work that has changed, from
work cultures to communication and from organizational structures to premises. The
relationship between the employer and employee has changed to subordination and op-
position to that of collaboration and co-operation, with both sides having a larger degree
of liberty but of responsibility as well. They act as partners in entrepreneurship. [3] In
smartworking, the employee's dependence is significantly weakened. Smart working
focuses on “effectivity and time management with regard to the final product and that
is such a way that it offers the employee a greater space for autonomy than with stand-
ard employment done in workplace premises which leads to an overall change of work
culture, area as well as relationships between the employee and employer.” [4] Seiler-
ova states that “teleworking is seen as a pre-stage of smart working. It is often also
denoted as a new form of teleworking.” [5] It may be stated that even though both forms
of modern work performance lead towards delocalization of the workplace, it concerns
individual categories, different terms with different content, even though they are very
close and the intelligent work system as a form of organizing employment is not directly
regulated by Slovak law.



2.2 Crowdworking and models of the collaborative economy

Crowdworking can be also included among the new kinds and ways of working. We
are talking about a new way of working performed freely online. This is a position of
crowdworkers whose work is highly independent (directions for performing the work
are minimal) and highly flexible (work is done from any place and at any time). A
crowdworker is not part of the company structure. The concept of crowdworking rests
upon the entrepreneur as a consumer of the performed work “entering the piece of work
in the ’crowd’ within an online internet platform and the individual can freely choose
if he supplies the demanded work and at what price.” [6] Even though the status of the
working individual is questionable in the view of the character of his work (whether
this is an employee or freelancer), individuals like to use the possibility to work through
crowdworking and profit from it. The crowdworker can work for one or several entities.

As H. Barancova states, “especially representatives of employees on the European
level have significant reservations towards crowdworking and they consider this way
of working exploiting”, and at the same time the unethical competition of individuals
in labour cost in the online mega-trade market is criticised [6]. With regard to the char-
acter of work, the crowdworker does not have regular income secured if he does the
work as a self-proprietor.

Under the influence of the digital era a wide range of models of collaborative econ-
omy (“sharing economy”) [7] come to be, it is especially true about the field of services
that are becoming more available (a principle of mobile application). The work is per-
formed through digital platforms and in this working model, three entities take part —
the collaborative platform in the position of mediator of services, the service provider
and user of services as the receiver of service. The number of entities is the untypical
element of a labour relationship. The service provider freely decides when and how
often he would do the work.

When we look at the status of the service provider, his status in the different models
of a collaborative economy is either an employee or a self-proprietor, nevertheless, in
some cases his position is unclear. It has to be stressed here that legal regulation of
some collaborative methods of working is not outright, which is evidenced by trials
with the American company for a shared ride Uber. Even though Uber has long rea-
soned that it is only a platform which connects drivers and travellers (drivers are seen
as partner drivers), London employment tribunal and employment appeal tribunal in
the trial of Aslam, Farrar v Uber [8] decided that the relationship between the driver of
the digital platform and the mediator (Uber platform) is an employment relationship. In
the judgment, 13 facts are set out (paragraph 92) which prove the existence of depend-
ent work and fulfil the characteristic of subordination of the employee and paid personal
performance of work on behalf of the employer. Although “due to the absence of labour
wage institutes, it is not possible to speak unambiguously about the fulfilment of the
wage sign in the labour law sense ... the truth remains that the income of digital platform
drivers de facto comes from a relationship characterized by other signs of dependent
work and may therefore be a de facto wage." [14] The court questioned the mechanism
created by Uber for the purpose of creating the impression that the drivers are self-
proprietors using the offered technology for better access to job opportunities. [9] The



Supreme Court in France held a similar view of the employment relationship which
decided in March 2020 that one of the former drivers was in fact an employee. The
court reasoned in the decision by the fact that the company Uber had control of the
driver through his connection to the application which led him to clients. This is the
reason why the service provider should be considered an employee, not an independent
subcontractor. We identify with this view and ask the question: If there is a work inter-
view with the Uber drivers, if the route is given to the driver by an application, if Uber
sets fixed prices of transportation, if drivers receive internal instructions, where is the
high level of autonomy of the entity, which is so typical for sharing economy? This
verdict could thus mean a breakthrough and thereafter influence all platforms inspired
by the Uber model (e.g. Taxify).

3 Socio-legal aspect of work performance using modern
technologies

The social-legal aspect of performed work using modern technologies can be seen pos-
itively as well as negatively. On one hand, digitalization makes performing of work
easier (the possibility to work from different places, the possibility to adjust the time of
work, the possibility of the better interconnection of work and family life), however a
need of constant education in IT arises (using digital tools and programs), while not
everyone is technologically adept and this can lead to frustration (especially for those
in higher age group). An important aspect that is also the negative one of remote work,
is that new risks arise which are connected to the application of rights and social pro-
tection of concerned workers (jobholders). The loss of personal contacts and isolation
of the individual may also be seen negatively.

Even though the aim of remote work (especially telework) is not working more
hours, the possibility to log in and communicate from any place and whenever interferes
with the rights of an employee. Often the employee spends more time working which
goes over the legally stated limits on working hours and by that also the time for rest.
Since modern technologies allow never-ending/permanent availability of the employee,
the work-life of the employee often pervades the private life. There are just a few em-
ployees who are so disciplined that after working hours they would be able to ignore
work phone calls, text messages, work e-mail. This wipes the typical model of working
day and we almost cannot say when it starts for us and when the working hours end.
Also, Krizan says that working hours “thanks to the phenomenon of information tech-
nologies are starting to increase. An employee working with information technologies
often remains available for the employer after the end of his working hours and during
this time he continues to work through discussions or email communication to solve
problems* [10]. It can be stated that modern technologies not only influence the length
of working hours but also its organization since many employees continue to communi-
cate for work in the evening hours or weekends or holidays.

Working hours are becoming uncontrollable for us which also leads to different mental
problems — overstrain of the employee connected to exhaustion, even burnout syndrome



[11], disruption of family relationships, health problems (insomnia, digestion problems,
obesity ...) and the physical entity is becoming a victim of social isolation.

4 Legal regulation of digitalized working relationships

The development of new forms of working as a result of digitalization is developing
dynamically, new legal situations arise and this should be also reflected in legal regu-
lations of these working relationships which, however, is absent. A very important
question arises: What legal regulation should cover these modern relationships which
come to be when performing work? If we consider that these physical entities should
perform these non-standard ways of work in the regime of labour law or commercial
law, we incline to the first option so that this physical entity could keep its protection,
labour as well as social-legal (the existence of minimum wage, protection of health
during work, a food contribution, the existence of work hindrances, etc.). If the perfor-
mance of digital forms of work were outside the employment relationship, the physical
entity would lose the rights following from labour law and social law.

From the point of view of current legislation, the performance of work is considered
either dependent work with significant social protection or work that is regulated by
other private codes, de facto without any social protection of the persons who perform
it. At the same time, the performance of work, which is somewhere on the border be-
tween independence and dependence, is not specially regulated. [12] We presume that
it is necessary to embed into the union law and by that also the in-country regulation
some freer employment relationship. In our opinion performing work in a digital form
should be the subject of labour law, and that especially in connection with legal em-
ployment protection of these persons. The field of social-legal protection would be re-
duced concerning the character of performed work.

As H. Barancova states, in this regard, there is a lack of defined boundaries between
the term of an employee and freelancer. She gathers that physical entities performing
digital forms of working should belong to a rather independent employment category,
inter-category between the term of employee and freelancer, which points at making
the existing term of an employee more flexible. [13]. The category employee and free-
lancer do not suffice anymore because a person working in a modern way does not have
a status like a regular employee neither a regular freelancer.

5 Conclusion

The fourth industrial revolution which brings many challenges into the lives of societies
represents a trend of digitalization, which is connected with changes in the field of em-
ployment. Work, where it is technologically possible and meaningful, is becoming re-
mote work.

The omnipresent technological development brings newer and newer forms of work-
ing. Today these are not only untypical forms of employment as fixed-term contract
jobs or working fewer hours, or even more modern forms of telework. Modernization
goes ahead, smart working, crowdworking are used and as we state at the end the new



phenomenon in the past few years has been the development of the sharing (collabora-
tive) economy and connected new models of working. The aim of sharing economy
should primarily be sharing of costs not gaining profits. It is necessary to analyse the
individual forms, compare them and assess the relationships between suppliers of work
and consumer of work. If, on the basis of analyzes, even a certain degree of dependence
on the performance of work in some models of the collaborative economy is proved,
the given performance of work must be subsumed under the employment relationship.
Although such performance has certain specifics, it will be an atypical employment
relationship that needs its legislative regulation, and the legislator is expected to make
the most appropriate legislation. An appropriate way of legal regulation will prevent
the concealment of employment relations.

The pace of implementation of new forms of working and the pace of changes in
employment legislation is in total disproportion. While the new forms of working de-
velop dynamically, their legal regulation remains the same, is inadequate, or in certain
cases even is absent.

In the case of new methods of performing work in the online world, there are argu-
ments among the expert public about the essence of the legal relationship, whether to
subordinate the performed work under the labour or commercial law. The legal regula-
tion of this employment relationship in the Slovak Republic is non-existent even though
there is a necessity to legally regulate this as a result of nowadays general use of it. It
is necessary to make a profile of the status of a physical entity performing their work
online because it is not a typical employee nor a typical freelancer. “Acknowledging a
particular legal status accompanied with a certain level of social-legal protection would
mean extending the subject of labour law by ’economically’ active employees who
would not be subject to complex legal employment protection in the same way as stand-
ard employees due to their way of work and level of independence and on the other
hand they would be protected more than self-proprietors because they do not perform
freelance work, do not dispose of own capital and by that are not exactly freelancers or
self-employed individuals. The given legal models for the inter-category of an em-
ployee and self-proprietor is known in other countries. They are used e.g. in Germany,
Austria, Switzerland or Sweden. The given inter-category is specified in expert litera-
ture as a category of "economically dependent employees” or "dependent suppliers or
secondary supplier’.” [6] Such persons similar to employees do not belong to a category
of employees from the point of view of their involvement neither a category of free-
lancers (self-proprietors). [14]

M. Rusnak inclines to a novelization of the Labour Code in the form of special reg-
ulations that would deal with employees of digital platforms, similarly as it is with tel-
ework or employment through agencies. Special regulations of the Labour Code could
attend to the objective absence of working hours as a sign of dependent work, which is
embodied in such work. [15]

Another possible solution to the application problems is to extend the basic term
"dependent work” from labour law according to the Labour Code, which means that
some chosen relationships within the digital platforms called collaborative economy
will be subsumed under the term of dependent work. Such legal regulation could pre-



vent veiling the employment relationships by other relationships following the com-
mercial law, which would ensure the protection function of the labour law concerning
the suppliers of services. “Well-set employment regulations of newly arising relation-
ships can contribute to content “clearance® of the term of the collaborative economy...
so that this term could not hide a business plan of digital platform owners, where sup-
pliers of services work deprived of employee protection and at the same time deprived
of the freedom of a self-proprietor.” [15]

If such a legal employment regulation did not come to be or based on analyses a
conclusion was drawn that an employment relationship cannot be used, it would be
necessary to extend the basic term of the commercial law - “self-proprietorship” follow-
ing the Commercial Code and 'self-employed entreprencurship” following the Trade
Act. Redefining some basic terms is inevitable today.

According to the statements of the state secretary of the Ministry of Labour, Social
Affairs and Family Branislav Ondru§ “any future legal scope should meet two condi-
tions: it should not hinder the development of digital technologies and at the same time
it should not lead towards lowering social standards of working people.” [16]

Although we point to the in-country legal regulation, with regard to the use of digital
forms of working in different countries it is indisputable that the subject legal regulation
should not only come to be on the level of the Slovak Republic but also it should be
unified within European employment legislation, as it is for example regarding e.g.
working hours, safety and protection of health during work, maternity and parental
leave. European legislation should embed minimal requirements and basic boundaries
of performing such work by a more specific regulation that would be accepted on the
level of national legislation.
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