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Abstract. In some cases, the interest of the higher society may require legislation to apply to the past even
in a situation where it is prejudicial to the interests of certain individuals. In some cases, the principle of
non-retroactivity of legislation may also be lacking, as is the case in legislation that eliminates or mitigates
a crime (The most appropriate low to the accused), The principle of non-retroactivity of the administrative
decision is intended not to be applied to the facts and legal acts that took place before a specified time for
the date of validity of the decision, and it is understood that the administrative decision can't produce its
effects for the past, ie before its publication or publication. The reason for this is that the issuance of the
administrative decision includes a retroactive effect that is a departure from the principle of non-
retroactivity of these decisions. The principle of non-reaction is restricted to freedom of administration,
and it must be codified so that the administration does not expand these decisions by reference in the
administrative decision. From chaos and turmoil, by limiting the reaction in a narrow circle required by
this exception, and not to expand it.
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1. Introduction:

The basic rule of law is that it should not be valid except the date of issuance, as it does not apply to the past,
but rather applies to the facts and behaviors that occur in the future while keeping their past effects intact.
Accordingly, legal action, whether it is an administrative or legal decision when it is completed and issued by
the competent authority to issue it, this is the beginning of its entry into a new stage called the stage of entry
into validation, and this stage is the one who determines the application of the decision in terms of its temporal
dimension, and in line with the legal rule that states (The branch follows the original) [1] Therefore, the
administrative decision is considered a legal act that affects the existing legal centers either by amending,
canceling or establishing a new legal center, so there is no harm in applying non-reactionary in the field of
administrative decisions as it is applied in the field of legislation, given that each of them is legal behavior,
therefore the decision The administrator is pleased A direct impact from the date of its entry into force, does
not apply to what has been legal centers before [2]. The problem of the study: What is the extent of applying
the constitutional and legislative texts on the non-retroactivity of administrative decisions in positive law.
The hypothesis of the study: There is a disparity in the application of constitutional and legislative texts on
the non-retroactivity of administrative decisions. Importance of the study: The importance of the study lies in
the principle of justice and equality and not prejudice the rights acquired by the individual against
management decisions.

Aim of the study: The study aims to eliminate ambiguity in the principle of non-retroactivity in administrative
decisions, and to identify the concept, justifications and basis of this principle. Study methodology: The study
relies on the analytical approach to texts and decisions that included the principle of non-reactionary in
administrative decisions. Structure of the study: Based on the foregoing, we will address in this study the
concept of non-retroactivity in administrative decisions by explaining its principle in positive law and
establishing it through two topics, as follows:

The first topic: The principle of non-retroactivity in administrative decisions in positive law.

The second topic: Establishing the principle of non-retroactivity in administrative decisions on constitutional
and legislative texts in positive law.

2 The first topic: The principle of non-retroactivity in administrative decisions in

positive law Preface:

What is meant by the principle of non-retroactivity of the administrative decision is the inadmissibility of its
application to the facts and legal actions that took place before a specific time of the effective date, and it is
understood from that that the administrative decision cannot produce its effects in relation to the past, that is,
before publishing or announcing it. The reason for this is that the issuance of the administrative decision,
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including a retroactive effect, is a departure from the principle of non-retroactivity of these decisions, which
leads to chaos, confusion and instability in legal centers, in addition to its waste of the principle of legal
security, which requires a degree of stability and stability in legal relations, and whether they are These
relations between individuals, or between them and the state [3].

The first requirement: the concept of non-retroactivity in the administrative decision in positive law.
When referring to the opinions of French jurisprudence and the judiciary, we find that he showed the meaning
of non-reaction in administrative decisions, where we cite what Professor{ Dujuit} said: that organizational
administrative decisions are retroactive if they affect individual centers or affect previous facts [4]. While
others see that the principle of non-retroactivity of the administrative decision means "the inadmissibility of
the application of the administrative decision to actions and legal facts that took place before the date set for
its entry into validation, but its validity is limited to what happens from the facts and works after the effective
date [5]. If there is an exception to the rule Non-retroactivity in the administrative decision, as it is an
exception that does not violate the wisdom and reasoning of this original. If the exception is a case if the
administrative decision was issued in implementation of a law, then it is required in this case that this law has
been stipulated in the retroactive effect or the administration’s authorization to report retrogression, and This
is what the Egyptian Supreme Administrative Court went to in a judgment issued on 4/5/2002 that: "The
general rule is the enforcement of administrative decisions from the date of their issuance, Where it applies
in relation to the future and does not apply retroactively to facts earlier than the date they were issued This is
in respect of acquired rights or self-centered legal positions, and therefore, it is not permissible in any way to
report retroactively to administrative decisions unless the law stipulates that...[6].

It is clear from above that the principle of non-retroactivity in administrative decisions means that decisions
do not apply to the period prior to its enforcement, and this meaning has been confirmed by both jurisprudence
and the judiciary in both France and Egypt, in order to preserve the acquired rights, and stability of
Subjectivity centers.

The second requirement: the concept of reaction in administrative decisions.

The principle of non-retroactivity, although clear in its content, but its application is shrouded in some
ambiguity according to the difference of opinion and the accuracy of practical assumptions in defining the
meaning of reaction, and administrative jurisprudence has shown a dispute over defining a true meaning of
reaction, and two opinions emerged in this field, the first takes the narrow concept, The other takes the broad
concept, namely:

The first opinion: The opinion of its supporters is that reaction is an application that occurred on centers and
took place during the past, and thus the decision is retroactive according to this view if its application was
prior to its validity, and this is achieved in two cases: the first: is the state of application of the decision as a
consequence of its taking, and the second case: that the decision is applied Subsequently to take it before its
entry into validation, which is published or notified according to the decision The debate is about, or when an
individual decision withdraws an advantage on a date prior to its announcement [7].

The second opinion: Which takes the broad concept and sees its supporters of reaction, which according to
their understanding means the effects that an administrative decision can make in relation to the past tense,
whether it is represented by events that occurred before the issuance of the decision or in the application of
that decision in relation to the future to centers that arose before its issuance [8].

The reaction is dangerous according to what is agreed upon by jurisprudence and administrative judges, as it
allows instability and confusion to enter the situation and previous legal actions, Nevertheless, we must know
when the administrative decision came into force in terms of time and its implementation towards those who
addressed it, and here there is a question that arises: Is this beginning the date of the decision, or the date of
publication or announcement? And to answer it, two forms of reaction must be indicated in administrative
decisions, because the reaction does not take only one form of work, but rather takes two forms as follows:

First: The retroactivity of administrative decisions with consideration to the date of signature.

There is a general rule in the validation of administrative decisions that the decision, whether organizational
or individual, does not extend its effects to the date prior to the date of its signing, because the extension of
these effects to this date leads to a retrogression in the decision, and this contravenes an important legal
principle which is the principle of non-retroactivity of administrative decisions. As the decision stigmatizes
retroactivity, whether its effects extend to one day prior to the date of signing, or these effects extend for a
year prior to the date of its signature, the defect here arises and is achieved regardless of the length of the
period prior to the signature or its shortening, and this defect is a defect of illegality [9].



The retroactivity of administrative decisions may be implicit or stable, as the decision sets a date for effective
prior to its issuance, and subsequently to be published or announced, yet it appears from the content of the
decision that it includes organization or amendment in the existing legal centers whose elements have been
integrated before the decision is issued in effect. This is the predominant case in practice. Since it was easy
to know the decision that has a retroactive effect by comparing the date of its issuance with the date of its
validity, as is the case with explicit reaction, the matter differs in implicit reaction, Therefore, the
administration has to resort to many means to conceal the reaction in the decisions it makes, and from these
means the following:

1. The administration may make a change to the date of the decision, by submitting the date, and it included
in its decision a date prior to its real date. And implement the decision from this date, and in most cases, the
administration will resort to presenting the date in its decision in the event that the law stipulates its
interference during a specific period, or if its interference becomes invalid, and in this case the administration
will resort to providing the date to hide its interference after the deadline, and it may also resort To submit
the date of the bylaw that is required before issuance of decisions to hide the illegality In this case, the
administration will resort to submitting the date to hide its interference after the deadline. It may also resort
to presenting the date of the regulations that are required to be issued before issuance of decisions to hide the
illegality in decisions issued in implementation of these regulations before they are actually issued [10].

2. The administration also resorted to concealing the retroactivity of its decisions, as it omits to include in the
decision the date of its issuance. However, this omission is not considered a defect leading to nullification of
the decision, but it raises doubts in the same judge about the validity of the decision, if it is proven to him that
the date of publication or announcement is prior to the effective date It has become reactionary, In any case,
the effects of the decision that does not include a date or the decision with a defective date begins only from
the date of its actual issuance.

3. Finally, the administration will issue a decision ordering its validity from the date of issuance or from the
date of publication against the stakeholders concerned with its rulings. However, the decision includes a
retroactive effect, due to his prejudice to a previous legal position that may not be prejudiced, such as the
decision issued to promote an employee and after a lapse of time for its issuance, another decision is issued
to amend this promotion, and in this case the previous decision is retroactive because it touched a full-fledged
legal center

Second:The retroactivity of administrative decisions According to the date of publication.

On the part of French jurisprudence, the term virtual reaction to this image was coined in reaction, due to the
fact that the decision specifying its effects a date later on the date of its signature or on the date of its
publication manipulates the time limits, and if this manipulation is in a way less than that decision whose
effects extend to a date It is totally absent in it [11].

One of the following matters agreed upon by the judiciary and confirmed by jurisprudence is that the
administrative decision is complete and productive for its effects as of its issuance from the competent
authority, but with regard to individuals, it can not be invoked when confronting them except after the date of
their knowledge of the media such as advertising or publishing according to the conditions [12]. In spite of
the above confirmation, we find a number of jurists departing from this trend, and accordingly, we will review
these two trends as follows:

The first direction: which sees that the decision produces its effects from the moment it was issued, and this
is what was decided by the French State Council, which believes that the administrative decision exists since
its signature from its source, and that becomes binding on the administration even before its publication or
notification [13].

The second direction: which the owners believe that the administrative decision is only completed by
publicity, as this trend calls for the administrative decision to be completed only by issuing it from the
competent authority and publicizing it and announcing it to the concerned parties. We mention here what the
Greek jurist (Stasna Paulus) said that the decision remains merely a psychological incident that has no legal
significance, neither for the administration nor for individuals except by its publication or announcement [14].
From the foregoing, it can be said that it is not possible to accept what was stated by the owners of the first
trend to launch it, but it is necessary to observe the restriction in that and that what was stated in the second
direction is closer to the right, and the summary of the above is that the decision whenever it is determined
by a date prior to the knowledge of the authority implementing the decision or Previous knowledge of
individuals, even if after the issuance of the decision, this is considered a departure from the principle of
retroactivity (Non- retroactivity) of the administrative decision.



3 The second topic: Establishing the principle of non-retroactivity in administrative
decisions on constitutional and legislative texts in positive law

A part of the French jurisprudence established the principle of non-reactionary in administrative decisions
based on the text of the second article of the French civil codification. As for Arab jurisprudence, some jurists
see that the constitutional and legislative texts, even if they are not valid, are a basis for prohibiting all
decisions, but they are suitable in some cases, such as regulations that have the force of law as well as criminal
regulations [15].

While another side sees the invalidity of the constitutional and legislative texts as a legal basis for the principle
of non-retroactivity of decisions even if they are at the level of legislation because they will remain in their
administrative capacity, while we find that the Egyptian administrative judiciary established the principle on
the constitutional texts that prohibited reaction in the laws only as an exception and not on general principles,
which are considered the title of the French administrative judiciary in this field [16]. Based on the foregoing,
this topic was divided into two requirements;

The first requirement: the constitutional and legislative texts related to the non-retroactivity of laws.
The French constitutions affirmed, through their texts, that criminal laws do not apply to the past, to the extent
that some French constitutions have generalized this principle and made it include both criminal and civil
laws, on the basis that this principle is one of the guarantees of rights and freedoms and a basis of the
foundations of the constitutions, This is an indication of the constitutional legislator's inclination to strictly
restrict both the legislator and the judge in this principle [17].

Article (2) of the Iragi Penal Code No. 111 of 1969 stipulates that (if one or more laws were issued after the
crime was committed and before the verdict issued in it became final, the most appropriate law will be applied
to the accused) [18].

However, the supreme interest of society may sometimes require that the legislation be applied to the past,
even if the interests of some individuals are affected, and also wisdom may be excluded from the principle of
non-retroactivity in legislation on occasion, as is the case in legislation that cancels a crime or reduces its
punishment, or abrogates an unjust legal rule or decide a just rule [19].

And since the French constitutions did not include a text prohibiting reaction in non-criminal laws, the
Egyptian constitutions generally included this matter in most of their constitutions, since the 1971 constitution
stipulated in Article (187) that the provisions of the laws do not apply except from the date of their
implementation, and that there are no implications for them In what happened before it, however, it is
permissible in other than criminal articles to stipulate in the law otherwise with the approval of the majority
of the members of The parliament [20], and this is stipulated by its current constitution (Constitution of 2014)
in its Article (95). On a law, no punishment is imposed except by a court ruling, and there is no punishment
except for actions subsequent to the effective date of the law" [21]. We discover from the foregoing that the
Egyptian constitutions did not stipulate the principle of non-retroactivity in administrative decisions, but only
limited to determining the principle of non-retroactivity in relation to laws in general and criminal ones in
particular.

Accordingly, it can be said that the principle of non-retroactivity in administrative decisions is due to previous
constitutional or legislative texts prohibiting reaction in-laws as a general rule, but it permits this reaction if
stipulated in a special text, and this exception is conditional on several conditions:

1. Imposing the constitution to enable the sympathy of the law for the past to be done by a special majority,
which is the approval of a majority of members of Parliament, not just a majority of those present.

2. The constitutional legislator has made the principle of non-retroactivity in criminal laws absolutely, because
the stipulation of the retroactivity of criminal laws is more dangerous than a stipulation of retroactivity in
ordinary laws, and therefore the principle of non-retroactivity in criminal laws is binding on both legislator
and judge.

3. Itis stipulated in the text on the reaction that it be explicit, as it is not permissible for the retroactive effect
to be implicit, or assumed from the will of the legislator because it is an exception that the judge does not
extract from his preparations for the law, nor from his own nature or from his interpretation if the will of the
legislator is not explicit and not Clear in the approval of reaction, it must be said that it is not, because it is
the origin.

The second requirement: applying the constitutional and legislative texts relating to the non-
retroactivity of laws to decisions.

The application of constitutional and legislative texts relating to the non-retroactivity of laws over decisions
is divided into two parts, the first on regulations and the second on individual administrative decisions, and
will be dealt with as follows:



First: Regulations:

The regulations include abstract general rules that are not directed at specific persons, or with a particular
case in itself, they are very similar to the legislation or laws, they are issued by the executive authority, which
is an authority that specializes in legislation by exception, so the Egyptian constitutional legislator did not
miss this fact, as it did not decide Article (66) of the constitution states that “there is no crime and no
punishment except by law.” However, its decision was that “there is no crime and no punishment except based
on a law.” Thus it has given way to regulations as they are issued according to law [22]

With regard to the Egyptian administrative judiciary, its combined decisions have been taken to refer in the
report the principle of non-retroactivity in administrative decisions to the constitutional texts that decided not
to revert laws, as the Egyptian Administrative Judicial Court relied on a constitutional basis in prohibiting the
retroactivity of regulations, the Supreme Administrative Court has decided in Constitutional texts are the basis
for the rule of non-reactionary in administrative decisions, as it was done to describe the decision that
contained a retroactive effect as unconstitutional, as it violates the constitutional rules to the duty of the
administration to observe when issuing its decisions, according to the principle of legality [23].

This is that the constitution or the law gives the executive authority specific legislative powers, and the texts
issued by it are considered legislation, and accordingly, these texts issued by them are valid to be a source of
legislation and punishment, and this is confirmed by what was stated by a part of the jurisprudence in defining
the regulations as sub-legislation that the executive authority is concerned with its status According to the
constitutional provisions in the country [24]. Therefore, we can say that the legislature is not only required by
the legislature, but rather it is issued by an authority that is competent for legislation.

Second: individual administrative decisions

Since the laws are abstract general rules that apply to an unspecified number, in particular, the individual
administrative decisions that face individual cases are not laws, and therefore the term laws mentioned in the
constitutional texts or in various legislations do not deviate to individual administrative decisions, and the
constitutional prohibition of non-retroactivity Legislation, except by an explicit text, prohibits the legislative
texts from being interpreted with a retroactive effect, in addition to these legislative texts that do not allow
the administration to apply the legislation or implement it with a retroactive effect unless the legislator wants
to do so [25].

And that the individual administrative decisions issued in implementation of a general organizational rule do
not include a retroactive effect unless the general organizational rules are permitted to do so, and therefore
the basis for the prohibition of reaction in individual decisions is the same as the basis for the prohibition in
Legislation as well as in the ritual decisions, but if the issuance of individual decisions is independent without
It is an application of a general organizational rule, in this case, it cannot be said as a general rule that the
legal basis for prohibiting its legitimacy is the legislative or constitutional texts that prohibit the retroactivity
of laws [26], but its basis appears in the general principles of the law.

4 Conclusion

As we have finished our research on the principle of non-reactionary in administrative decisions, a set of
results has been reached regarding the subject of this research and some recommendations that the researcher
considers and we can summarize as follows:

First: Search results:

e The correct basis for the principle of non-retroactivity in administrative decisions lies in the
constitutional texts that do not allow reaction in-laws except as an exception.

o Ifthe legislator can provide for retrogression as the principle of non-retroactivity has a legislative value,
with the exception of criminal matters, it is of constitutional value, he may authorize the administration
to issue executive decisions for this reactionary legislation either explicitly or implicitly.

e The research found that jurisprudence and justice, whether in France or Egypt, permitted the issuance of
reactionary decisions in violation of the general principle, when that was in the public interest, as in the
case of decisions that include a specific group of people and during a specific period.

Second: Recommendations:

e The researcher recommends reducing the rigor of the non-reactionary rule in administrative decisions
whenever it is in the interest of the individuals addressed to the provisions of the decision. Because this
aim of justice from the non-reactionary rule report is towards the benefit of individuals, since achieving
retrogression does not harm others.

e The principle of non-reactionary is a restriction on the freedom of administration, and it must be codified
so that the administration does not expand to change those decisions by referring to the administrative



decision, which would protect legal relations from chaos and turmoil, by restricting reaction in a narrow
circle required by this exception, and not expanding it.
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