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Abstract. Corruption is an age-old and persistent problem. While many nations have
employed independent bodies dedicated to anti-corruption, with varying degrees of
success, the United States has left its corruption eradication efforts to state and federal
prosecutors charged with enforcing myriad anti-corruption statutes. While there is a
large body of literature examining the effectiveness of dedicated anti-corruption agencies
worldwide, there has been incomplete examination of how the United States’ federal
system of checks and balances and concurrent jurisdiction stacks up against agencies
focused solely on anti-corruption. The Paper analyzes the constitutional framework and
the Jurisprudence authorizing concurrent jurisdiction of corruption cases. The paper also
looks at the practical impact of this system in contrast to other countries and concludes
that there is no need or place for dedicated anti-corruption agency in the United States.
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1. Introduction

Corruption has been part of the human condition for as long as there has been money and
government. Experts have traced original reports of corruption all the way back to the earliest
civilization [1]. Corruption takes many forms, including bribery and kick-backs. Sadly, many
have accepted corruption as a way of life, especially in developing countries. However, such
apathy may come from the fact that few people understand the societal and economic impact
of corruption. For society, corruption erodes confidence in democratic institutions, and
disenfranchises the electorate. Economically, corruption increases the cost of doing business;
it is estimated that corruption on average adds 10% to the cost of doing business and countries
where corruption is high, receive 5% less foreign investment. [2] Based on empirical research,
a model has been developed to calculate the effect of corruption on GDP. The causative effect
can be seen in Figure 1 below: [3]
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C(t) X G(t+n) Number of (T) combination %

C(t) x G(t+15) 20 3%

C(t) x G(t+14) 34 4% C(t) indicates change in corruption in the year t
C(t) x G(t+13) 60 8% G(t) indicates change in GDP in the year t

C(t) x G(t+12) 72 9% C(t+n) indicates change in corruption n years after year t
C(t) x G(t+11) 56 7% G(t+n) indicates change in GDP n years after year t
C(t) x G(t+10) 63 8%

C(t) x G(t+9) 61 8%

C(t) x G(t+8) 51 7%

C(t) x G(t+7) 58 8%

C(t) x G(t+6) 56 7%

C(t) x G(t+5) 47 6%

C(t) x G(t+4) 52 7%

C(t) x G(t+3) 50 6%

C(t) x G(t+2) 47 6%

C(t) x G(t+1) 43 6%

Figure 1 Model for Calculating The Effect of Corruption on GDP

This cost for individual nations can discourage foreign investment, crippling the
economies of the developing nations hardest hit by corruption. Various nations have enacted
laws and created bodies to fight corruption. Article 6 of The United Nations Convention
against Corruption states:

1. Each State Party shall, in accordance with the fundamental principles of its legal system,
ensure the existence of a body or bodies, as appropriate ...

* k% %

2. Each State Party shall grant the body or bodies referred to in paragraph 1 of this article
the necessary independence, in accordance with the fundamental principles of its legal
system, to enable the body or bodies to carry out its or their functions effectively and free
from any undue influence. The necessary material resources and specialized staff, as well
as the training that such staff may require to carry out their functions, should be provided
[3].

Both developed and emerging economies generally have commissioned specific
government agencies to address corruption [4]. The effectiveness of these bodies have
generally been limited [5]. There is a great deal of debate about the reasons for these agencies’
success and failures [6]. First, it is important to briefly analyze different nations’ approaches
to policing corruption and their effectiveness at doing so. Only then can the American system
be analyzed to determine its independence and coincident effectiveness. It appears that while
anti-corruption agencies are solely focused on fighting corruption, they are often hindered by a
lack of independence. The Federal System in the United States at minimum guarantees that
such independence is constitutionally guaranteed and accordingly difficult to ameliorate.

2. Literature Review

Corruption and Economics. There appears to be a concrete correlation between the
effectiveness of anti-corruption efforts in a nation and the economy of the nation. [2] Where
nations have established anti-corruption agencies, there has been a corresponding decline in



the amount of a nations gross domestic product that is wasted on corruption. [3] The United
Nations has recognized this correlation. [4]

Effectiveness of Anti-Corruption Efforts. In contrast to the United States, many nations
have adopted some form of government body charged with fighting corruption. The first
Anti-Corruption Commission was established in Singapore in 1952, followed by Malaysia and
Hong Kong, giving Asia the reputation as the “cradle” of Anti-Corruption Commissions. [7]
In practice, unfortunately, these agencies generally fail to reduce corruption [4]. Indeed, the
literature has “grown increasingly skeptical about their merits [8].”

There are many reasons for this failure: “[t]he absence of rule of law, accountability, and
political willl are considered as fundamental challenges for establishing effective” anti-
corruption agencies [8]. “[Flew political leaders are able to bind themselves effectively to
anti-corruption reforms over an extended period of time. Before too long, strong entrenched
interests militate against the commission rendering it impotent or a tool to repress political
opponents.” Cambodia, Prime Minister Hun Sen used the campaign against illegal logging to
remove those military officers who posed a threat to him. Likewise, opponents to the former
Presidents of Indonesia and Malaysia were charged with corruption, as have opposition
leaders in China and Vietnam [4].

The Federal System The federal system of government in the United States is enshrined
in its constitution. Because the independence of individual states is guaranteed in the
constitution, the legal systems of the 50 states cannot be taken away by the federal
government [10]. This has essentially created a co-equal branch of government with the
power to fight corruption. This power has repeatedly been reinforced by court rulings [11]
[12].

3. Methods

The study explored how the Federal system of government can provide efficacy to
anticorruption efforts. The study is premised on the relationship between the permanence of
anti-corruption agencies and their relative effectiveness. The effectiveness of these agencies
in-turn was measured by evaluating both the extent states are perceived as fighting corruption
and the effect that corruption had on the economy.

Accordingly, the study employed empirical research of secondary sources to determine
the effectiveness of various nations’ anti-corruption efforts. In exploring the government
structure of Federalism, the study applied a normative as well as statutory and conceptual
methods.

4. Result and Discussion

4.1 The Effectiveness of Anti-Corruption Agencies Is Directly Tied to Their
Permanence and Independence

Many anti-corruption agencies have been hamstringed by their ephemeral nature.
Indeed, a majority of government agencies have been established under the guise of
independence, their existence depends on the continued support of other agencies. [8] Indeed,
many anti-corruption agencies are directly beholden to the very agencies and individuals they



are ostensibly charged with investigating. [10] There have been many cases where anti-
corruption agencies were either completely disbanded, or undermined by inadequate funding
or power. [6] Even worse, while public attacks on anti-corruption agencies has belied political
claims of fighting corruption there is a darker underbelly where such agencies are more subtly
torpedoed. [7] Without true independence and permanence any effort to fight corruption is
toothless.

Where anti-corruption commissions have been successful, De Jaegere ‘“argues that
operational independence of [anti-corruption agencies] is the key requirement.” [6] More
generally there appears to be four underlying features that are key. [9] First, the impetus for
an agency often arises from a precipitating crisis—such as a scandal involving the elite (a
President, his/her family, or the Chief of Police, etc.) or a major financial crisis that generates
widespread hardship—that drives popular support for reform. Such a broad-based coalition
becomes a ‘constituency for change.” Without a crisis, “building such a domestic coalition is a
challenge for even the most popular leaders.” Additionally, a state must already have a “free
and robust media that can report about corruption without fear or favour.” [5] Successful anti-
corruption organizations are also back by “political will,” that is, a “genuine interest and
confidence at the highest political levels about the benefits of having an independent and
powerful anti-corruption agency.” [10] Most importantly, a successful anti-corruption agency
is formed with a charter giving it “the necessary combination of institutional independence,
fiscal autonomy, and strong law enforcement powers, particularly in investigation.

These elements of success appear difficult to attain when the otherwise “independent”
anti-corruption agencies serve at the pleasure of the legislative or executive branches of the
government. [11] Anti-corruption provisions efforts are frustrated when faced with revoking a
legislative charter.

4.2 The United States System provides for independent prosecution of corruption
crimes

In order to avoid the “fox guarding the hen house” situation, those charged with fighting
corruption must not be beholden to the individuals or agencies being monitored. Without
independence, there can be no guarantee that perpetrators of corruption will be held
accountable. The United States relies on its federal system of checks and balances contained
in the constitution to provide a level of independence unavailable to Republics [12]. The
Tenth Amendment to the Constitution requires a power-sharing form of government between
the Federal, “central” government and the several states, stating “The powers not delegated to
the United States by the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people [12].  This power sharing form of government means
that states can act to prosecute corrupt individuals independent of the Federal government and
vice versa. These powers are enshrined in the United States’ constitution thereby solidifying
their efficacy [13]. This power-sharing jurisdiction includes specific federal and state
corruption statutes.

There are numerous federal criminal statutes to address corruption. These statutes
include prohibition on bribery and colluding to violate corruption laws [14] [15] [16]. One
unique aspect of the federal law is that it also prohibits United States entities from engaging in
corruption outside its borders. The extraterritorial nature of the Foreign Corrupt Practices Act
or FCPA was envisioned when enacted as a measure to fight corruption worldwide, and has
even been criticized as hurting United States-based companies from competing abroad when



hamstringed by the inability to pay bribes to local officials. [17] The Federal statutory
framework generally provides comprehensive remedies for prosecuting acts of corruption.

The several states have similar, corresponding statutes. The statutes vary in language but
the basic statutory framework is similar to their federal counterparts. [18] For example,
Washington state’s criminal code provides for separate crimes for bribery as well as ethical
violations. [19] [20] [21] Because of the large number of company headquarters and
organizations based in the state, New York sees many of the most high-profile prosecutions of
public officials [22] [23] [24] [25]. The only area where the state laws vary significantly from
federal laws is dealing with corrupt practices abroad.

Most often both the federal department of justice and at least one individual state will
have concurrent jurisdiction over the same act of bribery. The Supreme Court in Tafflin v.
Levitt decided that unless a federal statute specifically confers exclusive jurisdiction for
federal courts, violations of federal statutes can be brought by state prosecutors. This case
arose from the prosecution of a scheme to bribe regulators and defraud investors following the
collapse of a savings and loan, the prosecutor brought a number of state law claims as well as
a violation of RICO. The Court held that states generally possess concurrent jurisdiction to
prosecute violations of federal statutes [26]. The progeny of the Tafflin decision has extended
this concurrent jurisdiction to all federal corruption statutes unless the statute specifically
reserves jurisdiction for the federal government. [27] [28] [29] [30] [31].

Essentially, this form of concurrent jurisdiction renders prosecutor’s independent from
the perpetrators of corruption. The major risk of a non-independent anti-corruption agency is
that it would fail to prosecute corruption if it was related to or beholden to the accused
perpetrator of corruption [32] [33] [34]. Generally, this has played out in situations where
corruption in small jurisdictions was prosecuted by federal authorities where local prosecutors
would not prosecute local government officials for fear of their own job security. Generally,
Federal officials have been convicted of federal charges in Federal courts [35]. Of course, this
independence would be at risk if the government could easily revoke this grant of power to the
states as many anti-corruption agencies around the world have been stripped.

The effectiveness, however of the battle against corruption is that the independent,
concurrent federal and state jurisdiction is protected by the constitution. The entire federal
structure of the constitution grants this independence [36] [37]. To change this structure,
would require a constitutional amendment. As evidenced by the fact that in its 230-year
history, the United States Constitution has only been amended 27 times, amending the
Constitution is a Herculean task [12]. To whatever extent, therefore, that the United States
system of fighting corruption is effective is effective, is undisputed that at the very least the
independent, power-sharing nation of the system is protected from the whims of whichever
administration is in power.

5. Conclusion

Independence is the key to fighting corruption. While the United States does not have a
designated body focused solely on fighting corruption, the power-sharing of the Federalist
system, at a minimum, guarantees that prosecutorial bodies can be independent of the
government they have authority over. While there are too many factors to draw a direct
correlation between the form of corruption eradication system and the progress toward
eradication of corruption, all nations can look to the ability to be independent with the ability



to prosecute corrupt government officials. Those nations, whose corruption eradication
commissions serve at the pleasure of the legislature or executive branches, are finding it
difficult to remain independent.
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