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Abstract. An impartial legal process is one of the characteristics of a rule of law.
Likewise, Indonesia, in criminal justice at its downstream is played by judges as the core
apparatus of judicial power, the principle of freedom and impartiality of judges in
examining, hearing and deciding cases. The research is a normative legal research using
statute, case, comparative and conceptual approaches. Data were analyzed with
descriptive qualitative analysis with content analysis. The results show that the essence
of the principle of impartiality in the criminal justice system is closely related to the
implementation of the function of judicial power. Fair trials are a most basic safeguard to
ensure that individuals are not punished unfairly. However, research shows that the
application of the principle of impartiality in the practice of law enforcement that is
currently just in a number of cases is still colored by the practice of wrongful arrests
which lead to wrong arrests and wrong sentences (error in personal).
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1 Introduction

The concept of a constitutional State shows that all elements in exercising any action must
be based on accountable law [1]. The policy towards optimal law enforcement is crucial thing
and has a great effect in realizing a just law. It is based on the consequences of the
embodiment of the rule of law concept, where everything must be based on law and also
provide legal certainty. The embodiment of law enforcement in a proportional manner must be
supported by an optimal judicial system as an important component in achieving legal
objectives [2]. Legal development refers to increasing legal awareness, services and legal
certainty as well as realizing a legal order that serves and it is oriented towards the national
interest. At the same time, it provides an answer that legal development must lead to the
formation of a legal system that originates from the socio-culture of a nation. Taking into
account these matters, in the development of a just law, it is necessary to run the legal system
optimally through the integration of legal instruments, legal culture, and law enforcement
actors as the front guard in law enforcement.

The principle of impartiality as the main issue of this research contains a “humanist”
meaning, it is reflected in an inner attitude and outlook on life that glorifies individual rights,
treats all people equally, fair and not have prejudice against others. The word impartial comes
from the English language “impartiality” which means fair treatment, and then it is translated
into Indonesian, which is almost same as the pronunciation of the original [3]. Impartiality is a
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mandate used to defend victims of human rights violations. It does not differentiate between
origins, social strata, race, religion or political [4].

In relation with the existence of juridical problems in the form of vague of norms and
vacuum of norms, this is the basis for researchers to test and conduct further research on this
legal issue. In addition, the challenge of the impartiality of the judicial power in the criminal
justice system is still colored by classic problems including issues related to public pressure,
trial by the press, cultural aspects, patron relations, physical and psychological threats to the
judicial apparatus, in the midst of the absence of immunity right for the position of judge, up
to contempt of court instruments and an adequate security system.

On this basis, the principle of impartiality of judicial power in the criminal justice system
needs to be studied descriptively and analytically with a philosophical approach in order to
design an independent judicial power as mandated by the constitution. This effort must be
made, so that the goal of establishing a criminal justice system which is expected to be a
means of upholding law and justice can be realized, so that actions that injure the sense of
justice do not occur, such as cases of wrong arrest which lead to wrong verdicts (error in
persona).

Treatments in punishment must always be closely related to the implementation of the
principle of impartiality or referred to in the principles of impartiality. Likewise, that the
principle of impartiality is not only applied to suspects or defendants, impartiality must be
interpreted including the treatment of crown witnesses, victim witnesses and their families and
also cannot be ignored regarding the existence of society as legal subjects who have an interest
in the implementation of public law. Furthermore, the structure of social life is unlikely to
succeed if it is not accompanied by law development and law enforcement.

Depart from the construction of these legal issues; there is a gap between the desire and
the reality of the implementation of the principle of impartiality in the realm of law
enforcement. Therefore, the researcher focuses on the juridical-philosophical aspects of the
nature of the principle of impartiality in a criminal justice system.

2 Research Methods

The research is a normative legal research using Statute, Case, Comparative and
Conceptual approaches [5] Data were analyzed with descriptive qualitative analysis with
content analysis. The approach used is observation and interpretation, which makes these
phenomena observable [6]. This paper provides information on the latest trend in research [7].

3 Results and Discussion

3.1 ErrorinPersona in Law Enforcement Practices: Criminal Law Policy

Epistemologically, the way to apply the principle of impartiality of judges through the
judge’ conviction, comes from the conscience of the judge. It cannot be denied that the
conviction which comes from the conscience of the judge sometimes cannot be applied
consequently due to the belief that grows in the conscience of the judge, must come from at
least 2 (two) valid evidence. Obtaining two valid evidence is started with the collection of
valid evidence by the investigator.



Impartiality is more likely to be used in the field of law, but in its development, the term
impartial is also widely used in various aspects of life. On another understanding, the meaning
of impartiality is a view of life that glorifies individual rights (without prejudice to communal
rights). Thus, the principle of impartiality treats all people equally is fair and does not have
prejudice against others, has the character of paying attention to people who are less fortunate
or victims of human rights violations. Impartiality can also mean as an order to provide
protection for human rights. This principle is a very basic principle and should be used as a
basis for law enforcement [8].

Although the principles of human rights are contained in Indonesian Criminal Law, not a
few criticisms are directed in the current practice of criminal law enforcement, including in
cases of wrongful arrest (error in persona). Its main criticism is aimed at the claim that the
orientation of criminal law is merely upholding the law, upholding the rules, not upholding
justice. The current criminal justice process shows the blurred orientation of law enforcers
between efforts to uphold the law and uphold justice. The main objective in litigating is not to
uphold law and justice, but to win cases.

The shift in the orientation of law enforcers in criminal justice which emphasizes more
pragmatic rationality, distorts the moral ethical values of law enforcement and justice, is then
diverted to also relate to juridical conceptual problems. The legal positivism paradigm that
characterizes modern law, puts forward the function of statutory regulations, tends to be tied
to the formalism and procedural of statutory regulations, and does not dig up substantial
valuesfrom the law, so that it raises sharp criticism. Criticism of the character of modern law
is how to get out of blind formalism and how to reconcile the principle of legal legality with
morality [9].

The concept of law as a legal text in its application departs from a methodological
syllogism, structured in a deductive-logical syllogism, so that the subjectivity of ethical values
is trapped in a logical-deductive logic. Court decisions are no more as a result of conclusions
from deduction of legal texts to concrete events in a case, so that fair and unfair considerations
are very relative, because judges’ legal arguments end in deductive logical conclusions that
emphasize legal certainty, ignore moral values justice [10] The judiciary should carry out a
social function, by mobilizing the court to solve community problems, not merely applying
laws that emphasize legal certainty [11].

As already mentioned above, that the principle of impartiality in the criminal justice
system at the stage of investigation, pre-prosecution, prosecution before the judge’ verdict is
passed is side by side with the principle of presumption of innocence and the principle of due
process of law. However, in reality, there are often deviant practices in the implementation. In
several cases studied, the practice of investigation, investigation and prosecution actually
adheres to prejudice as if the suspect/ defendant is the perpetrator of a criminal act, this clearly
violates the provisions of the Criminal Code, especially the procedural law of evidence before
a sentence is passed so that often investigations suspect, detain, accuse and convict people
even though they are not the perpetrators of a criminal act (error in persona).

Error in persona in a number of cases above shows inaccuracy, carelessness in
implementing procedural law in law enforcement practices. So that it has led to the violation
of the human rights of the suspect/defendant. Law enforcement errors generally arise from
assumptions or allegations of criminal acts that only adhere to “preliminary evidence” as
article 17 of the Criminal Procedure Code “An arrest warrant is made against a person who is
strongly suspected of committing a criminal act based on sufficient preliminary evidence”,
vide Article 1 point (14) Criminal Code” a suspect is a person who due to his actions or
circumstances based on preliminary evidence is reasonably suspected of being the perpetrator



of a criminal act. Wrong arrest accompanied by violence during investigation has tarnished the
image of law enforcers. In fact, international law prohibits torture and other ill-treatment under
all circumstances [12]. International standards also require that no person accused of a
criminal offense can be forced to admit guilt or testify against them.

The results of research showed that in the case of error in persona, all suspects or
defendants were accompanied by a lawyer. These attorneys assisted them from the time they
became suspects until they were convicted or not guilty by the court. However, in practice,
there are many criminal cases where the suspect or defendant does not receive legal assistance.
Even though it is a right, in practice, the right to get legal assistance still depends on the
willingness of the suspect or defendant. Consequently, without being accompanied by a legal
advisor, it does not obstruct the proceedings of the investigation of the suspect or defendant. It
is different if the quality of obtaining legal assistance is mandatory.

Apart from being an option for the suspect/defendant whether to exercise his right to
obtain legal assistance or not, the criminal procedure law also limits access to legal aid only in
cases where the threat is 5 years or more. Article 56 paragraph 1 Criminal Code reads:

In the case that a suspect or defendant is suspected or charged with committing a
criminal offense punishable by death penalty or imprisonment for fifteen years or more or for
those who are incapacitated who are liable to imprisonment of five years or more who do not
have their own legal advisor, the officials concerned in all the level of examination in the
judicial process shall appoint legal advisors for them.

It means that in cases with a threat of less than five years, legal assistance is not required
or in another sense the suspect/defendant can seek legal assistance by himself. However, in
practice it has been found, for criminal cases where the threat is less than five years,
investigators or prosecutors are reluctant to convey this or obstruct access to legal assistance
to the suspect/defendant on the grounds that if the suspect/defendant is accompanied by a legal
advisor/lawyer then the legal process will be carried out to be long.

Another case, in the provision of legal assistance is that there is still no structural
synchronization between law enforcement officials in terms of the provision of legal
assistance, especially in the context of criminal justice. The presence of legal advisers who
should have started at the beginning of the examination or investigation is often ignored by
investigators. Therefore, it is not uncommon for a suspect to be examined by investigators
without being accompanied by a legal advisor. Investigators are not fully aware that the
presence of a legal advisor/lawyer is a procedural requirement for the realization of a fair and
honest trial. In fact, some investigators think that the presence of legal advisors/lawyer in the
investigation or investigation process will hamper the smooth running of the investigation
process.

One of the rights of suspects that are often questioned is the right to choose to answer or
not to answer questions raised by investigators, public prosecutors and judges. What is at issue
at the investigation level is whether the suspect has the right to answer questions from the
investigator. In England the right not to reply applies, even very strictly. The examiner must
start by telling the “suspect” that he has the right to remain silent, not answering questions
[13].

According to international standards, everyone who is detained or charged with a
criminal offense has the right to advice during detention, in court and on appeal. Principle 1 of
the UNs Basic Principles on the role of a lawyer [14] states that:

Everyone has the right to have the assistance of a lawyer of their own choice, to protect
and guarantee their rights and defend them at all levels of the criminal process.”
International standards state that when a person is arrested or accused of a criminal offense



and does not have a defender of his own choosing; they are entitled to have a lawyer
appointed by a judge or judicial authority, whenever court interests are required. If the person
is unable to pay, a designated defender must be provided free of charge [15] Whether the
court’ interest requires it depends fundamentally on the seriousness of the offense, the severity
of the potential penalty, and the complexity of the issues involved in the case.

As a right, legal assistance to the perpetrator of a criminal act should be given in full
since the investigation stage where the person concerned is determined to be a suspect in the
criminal act. Criminal procedural law must not limit the obligation to obtain legal assistance to
criminal cases with a threat of five years or more, because if so, then the legal consequences
can trigger things as follows. The first, violating rights, legal assistance is a right provided by
laws and regulations and international human rights conventions. As a right, it should not be
limited by the limitations of the criminal threat. Positive law must give that right in full.

The second, if restricted by the criminal threat, it is feared that the rights of the
suspect/defendant to fight for their legal interests in accordance with the presumption of
innocence will be hampered. Many criminals do not understand that legal aid is something
they are entitled to. So that legal assistance provided by an attorney/lawyer is able to protect
his legal rights as a suspect/defendant/convicted.

The third, to protect the legal rights of suspects/defendants from the subjectivity of
investigators and prosecutors, even though the suspect/defendant is protected by the
presumption of innocence until the verdict is legally binding (in kracht van gewijsde), there is
still the potential for his legal rights to be violated at the stage of investigation and
prosecution. It is not uncommon to hear of the practice of violence, both physical and
psychological, that a suspect/defendant has received at the stage of investigation or
prosecution, including the blessing of the legal process he has been undergoing while he is in
detention, who do not have a certain time when the case will be transferred to prosecution for
trial.

The fourth, there is no an opportunity to present a mitigating witness. There is no legal
assistance provided also did not allow the suspect/defendant to present a witness to mitigate
himself during the investigation and trial of evidence. In fact, witness testimony that mitigates
it is very important to defend his legal interests. This is of course contrary to international
standards in the ICCPR, where according to international standards, all persons charged with
committing a crime have the right to summon witnesses on their behalf, and to examine or
have examined their witnesses [16].

Detention at every stage is also a serious problem to be faced. There were often
“extended” detentions because the police were still gathering evidence or at the prosecutor's
office, detention was extended for certain reasons [17]. Whereas it should have been, when
someone was declared a suspect, the investigator had already pocketed “two evidence” so it
did not take a long time to be transferred to the prosecution hearing. Likewise, at the
Prosecutor Office, if the files from the investigators are complete, there is no need to delay to
immediately transfer the case to the court. The length of detention due to this situation has
violated the suspect/defendant’ right to immediately obtain legal certainty for the case he is
experiencing.

The right to obtain legal assistance is a basic or basic right for someone who is affected
by legal problems. Because obtaining legal assistance is a form of access to justice for those
who are or are dealing with legal problems. Obtaining legal assistance is also a manifestation
of equality before the law. The principle of equality before the law has been contained in
Avrticle 28D paragraph (1) of the 1945 Constitution, namely that everyone has the right to
recognition, guarantees, protection, and legal certainty that is just and equal treatment before



the law. This is a consequence of Indonesia being a constitutional state (Article 1 paragraph
(3) of the 1945 Constitution). There are three principles of rule of law (rechstaat), namely the
supremacy of law, equality before the law, and law enforcement in ways that are not against
the law (due process of law) [18]. Provisions for obtaining legal assistance are also contained
in Article 56 paragraph (1) of Act No. 4 of 2009 concerning Judicial Power that everyone
involved in a case has the right to obtain legal assistance.

Provision of legal assistance is a means of support for law enforcement in general and an
effort to protect human rights from arbitrary actions by law enforcers. Law enforcement
(criminal) apparatus are part of the structure of criminal law, so that no matter how perfect the
substance of criminal law is without law enforcement, there is no benefit in realizing the
objectives of the criminal justice system. The substance of legal aid in Indonesia becomes the
most fundamental question, namely whether legal aid is compulsory or only obligatory after
certain conditions are met. Legal aid is an important instrument in the Criminal Justice System
because it is part of the protection of human rights, particularly the right to freedom and the
right to body and soul of the suspect/defendant [19].

The rights of suspects can be developed, either through laws, court decisions
(jurisprudence) and good methods of law enforcement. According to Mardjono, the principles
mentioned above are part of a correct understanding of the due process of law, one of which is
that the suspect and the defendant must be given guarantees to be able to defend themselves
fully. How a suspect can best defend himself during questioning by investigators when he is
not clearly informed of the reasons for his arrest. This principle also explains why legal
advisers from the time of arrest have the right to see the case files prepared by the investigator
as the basis for filing a case with the prosecutor.

The legal assistance to citizens is an effort to fulfill and at the same time implement a
rule of law that recognizes and protects and guarantees the human rights of citizens regarding
the need for access to justice and equality before the law. The guarantee of this constitutional
right has not received adequate attention.

3.2 Strengthening the principle of impartiality through the instrument of the code of
ethics for law enforcers

Apart from still containing deficiencies in articles that have been presented above, if we
examine the Criminal Procedure Code which consists of 286 Articles, we do not find the word
“impartial”. Whereas the Criminal Procedure Code regulates many matters regarding criminal
procedure law which is enforced by the police, prosecutors and judges as a procedural law that
serves as a guideline for action for law enforcement officials, it is very important to include
impartial principles in the Criminal Procedure Code. Therefore, there is no abuse of authority
that exceeds the limit.

The process of investigation, pre-prosecution, prosecution and judge’ verdict is a series
of criminal procedure laws which are also closely related to protecting the human rights of a
criminal suspect/defendant. Before the case has permanent legal certainty (in kracht van
gewijsde), then every suspect/defendant has legal rights that must be protected, the law must
not be discriminatory, either from a personal perspective or to limit the provision of legal
assistance as mentioned above.

The case of wrong arrest which resulted in a wrong verdict (error in persona), as
discussed on the previous page, is the fruit of a formal and material flawed investigation and
prosecution process. This is because at that stage, the investigator or prosecutor often builds a
prejudice that the suspect is believed to be the perpetrator of a crime, even though it has not
been through a process of proof in a balanced and fair trial (fair trial). Prejudice is subjective



in nature and is usually influenced by legal and non-legal factors. Legal factors, for example
the suspect is a recidivist, the suspect is deemed to have lost evidence or dodged the emotion
of the investigator. Meanwhile, non-legal factors, for example the investigator recognize the
suspect as a bad person, or the case has become the media's coverage of widespread attention.

The dignity or identity of a professional organization will also be determined by the
quality of empowering the professional code of ethics of the organization itself. With a code
of ethics, it is not only clients whose rights can be articulated, but the interests of the state in
general can also be protected. The professional code of ethics becomes a reference so that
members of the profession remain dignified in their profession. With this code of ethics, a
profession that is carried out will avoid wild communities and interactions and tend to tolerate
various ways of violating norms.

In order to avoid deviations from carrying out the profession, especially the legal
profession, a norm is established which must be obeyed by people who are members of a
profession commonly known as “Professional Ethics”. With the hope that these professionals
submit and comply with the code of ethics of their profession, even though they already have a
professional code of ethics, there are still many cases of error in persona in law enforcement
practices that occur showing deficiencies in the substance of the content material and the
implementation of the professional code of ethics itself. It is realized that the integrity of the
personality of a law enforcer is more important. However, the integrity of that personality
must be bound and contained in a code of ethics that becomes a code of conduct in carrying
out his duties and powers.

If studying a number of legal profession codes of ethics above, one of the shortcomings
is found is that it does not include the word “impartiality” and “upholds the presumption of
innocence” in carrying out the legal profession. This is certainly dangerous in practice as
reviewed above. So that if it is not balanced with the application of the principle of
impartiality, this authority can lead to violation of the rights of the suspect/defendant,
therefore the criminal procedure law regulates the procedures for the use of authority at each
stage so as not to deviate from the Criminal Procedure Code and violate the human rights
inherent in a suspect/defendant.

Here it is important to include and strengthen the principle of impartiality in the legal
profession code of ethics. Along with the presumption of innocence and the principle of due
process of law, if the principle of presumption of innocence is more about protecting the rights
of the suspect/defendant, impartiality is more about limiting the authority of investigators and
prosecutors so as not to deviate from the Criminal Procedure Code. Such as when carrying out
interrogation, arrests and detention, this impartial limitation is not a barrier for investigators
and prosecutors, but so that investigators and prosecutors remain neutral and objective in
handling a criminal case.

This is important so that every case submitted to the prosecution trial is not formally and
materially flawed which results in the acquittal of the defendant because the judge believes
there is insufficient evidence to find the defendant guilty. The application of the principle of
impartiality at the stage of investigation and prosecution also helps investigators and
prosecutors to become more professional in investigating every criminal case.

Also, in this code of conduct the principle of impartiality is in line with international
standards (ICCPR). According to international standards, everyone who is arrested or detained
has the right to be informed in a language he knows, of the following: The person concerned
must be immediately informed of the reasons why he was deprived of his liberty. The person
concerned should be immediately informed of what charges are being brought against him.



The person concerned must be informed of his/her right to be explained how he or she uses
these rights.

These requirements are intended to ensure that persons who are arrested or detained have
access to the necessary information, to question the legality of their detention, and to exercise
their rights under the law. The requirement also requires anyone who faces trial on criminal
charges, whether he is detained or not, to begin preparations for his own defense [20]. In line
with the presumption of innocence, is that a detainee, suspect or accused must be treated
according to this right at all stages of the process prior to confirmation of a final decision.
Judges, prosecutors, police and all other public authorities must refrain from making
statements about the guilt or innocence of an accused, before a trial can result [21].

This is in line with one of the principles in criminal law, “geen straf zonder schuld”
which means “there is no crime without error”. A person can only be punished for his actions
that violate the law if there is an error against him. Mistakes are a fundamental element in
criminal law. Criminal responsibility must meet the elements of mens rea and actus reus so
that the perpetrator is subject to punishment. Mens rea is the inner attitude (evil intention) of
the criminal. In contrast to the actus reus which deals with unlawful acts, mens rea includes
elements that make a criminal act, namely an inner attitude which is called the subjective
element of a criminal act or the psychological state of the maker [22]. It is a crime to impose
criminal responsibility on a person accused of committing a crime but who did not actually
commit it. It is better to acquit a thousand guilty people than to punish one innocent person

4 Conclusion

Currently, the essence of the principle of impartiality in the criminal justice system is
closely related to the implementation of the function of judicial power. Fair trials are a most
basic safeguard to ensure that individuals are not punished unfairly. Impartiality and due
process of law rests on the universal human rights doctrine, that there are 3 (three) main
principles in the normative view of human rights, i.e universally applicable, non-
discrimination and impartial. Impartiality, neutrality and an attitude without bias and prejudice
in examining, hearing and deciding cases, it is aimed at preventing conflicts of interest, taking
sides, and maintaining the honor and authority of the court.

However, research shows that the application of the principle of impartiality in the
practice of law enforcement that is currently just in a number of cases is still colored by the
practice of wrongful arrests which lead to wrong arrests and wrong sentences (error in
persona).
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