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Abstract. This article aims to contribute to the debate on globalization of law and the
challenges of globalization. Today the COVID-19 pandemic has also had an impact on
international trade. An understanding of globalization can be started with comments from a
European perspective in view of the experience with a similar phenomenon, namely
Europeanization of law. Europeanization of law is an example of geo-regionalization of law.
Geo-regionalization and legal globalization are different forms of the same phenomenon, the
internationalization of law. First, there will be no globalization of law without commitment to
the rule of law. Second, there will be no globalization of law without multilateralism. Third,
there will be no globalization of law without demanding requirements for the effective
domestic implementation and enforcement of the global rules and standards. Fourth, there will
be no globalization of law without sophisticated conceptional precautions to ensure
compliance with the global rules and standards. Fifth, there will be no globalization of law
without global courts of justice
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1. Introduction

For several decades, the world has been undergoing a process of transformation. The old
political world order, emanating from the 19" century, where the independent individual nation-
state was the basis of all power, law and politics, is dramatically changing. The world has seen the
development from the solitary loner state to free trade, joint markets, economic interpenetration
and interdependence, manifold and close international cooperation and booming international
mobility. This development has been accompanied by a rise of global law and institutions. This
raises the question: Are we on the way towards a globalisation of law? The following article will
contribute to the debate with comments from the European perspective in view of the experiences
with a similar phenomenon, the Europeanisation of law.

1.1. What is globalisation of law?

For two decades there has been a heterogeneous, sometimes blurred discussion about the
globalisation of law, often rather from a political science or social science than a legal science
perspective. [1] However, is this discussion backed by hard facts, in line with the fundamentals of
law on this planet or is it for the time being still wishful thinking? The first step towards a realistic
discussion is a realistic definition of "globalisation of law". The law of the modern state has never
been totally free from external influences. Not every slightest influence of global norms on the
domestic law in the wake of the growing international trade, mobility and cooperation "globalises"
the domestic law. Globalisation of law is more: It is the profound transformation or even
replacement of national (domestic) law by legal standards and other legal norms of global inter-

national law. It is a form of internationalisation of law.[2]
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1.2. Background: The Unaffected Sovereignty of the State - Even in Times of Geo-
Regionalisation and Globalisation

For a correct assessment of the dimension and limits of the phenomenon it is necessary to
keep in mind an important background: the unchallenged legal world order of sovereign territorial
states. [3] Even under the conditions of advanced globalisation in the 21% century, our planet does
not constitute a legal unity but is divided into independent (sovereign) territorial states formed by
distinct peoples, each state exercising an exclusive power to rule (state power) on its state territory.
This Westphalian order is nowhere contested on this planet, neither by any state, nor by any
people, nor by any political ideology. It focuses on the sovereignty of the state: the underived and
independent legal capacity to act in internal and external affairs, which is only subject to a few
basic restrictions under lus cogens in public international law but otherwise unlimited. Sovereignty
is something absolute and therefore cannot be affected by the recent developments (which may,
however, one day put the whole concept into question). The sovereignty of the state includes its
control over all public power exercised in the state and, thus, over all law which is valid in the
state. Consequently, there can be no globalisation of law without the consent of the state. The state
may accept global norms only for economic and political reasons but is always legally free to
reject them and bear the consequences. Thus, the responsibility for any globalisation of law
ultimately lies with the individual state.

1.3. The First Few Signs for A Globalisation of Law

So far only a few signs for a globalisation of law can be identified. There is still a very
limited replacement of national law by global international law. Global international treaties and
binding decisions of international organisations usually need to be implemented into the domestic
law or complement it but do not replace it. The United Nations Convention on Contracts for the
International Sale of Goods (CISG) of 1980 is an exception: It offers international trading partners
an autonomous global sales law for contracts of international sales of goods, which optionally
replaces the sales law of the states of the contracting parties. While such examples are still rare,
there is already a growing influence of global standards and regulations on the national law. This
is about legally binding rules and standards that need to be implemented into or achieved by the
national law. Examples can be found in the WTO-Agreements, the UN environmental and climate
protection agreements and the global human rights treaties. The WTO Agreements provide for an
effective enforcement mechanism but also the global human rights treaties ensure by the
instruments of recommendations and general comments of their treaty bodies that the global
standards do not remain a vague idea but are concretised and developed in practice. However, this
development is still at an early stage. Often it rather concerns details than basic concepts of the
law, and its impact on the national law is still moderate.

1. 4. Prospects: from Economic Globalisation to Globalisation of Law or On The Way To
Deglobalisation?

Will this development lead to a comprehensive globalisation of law? The fact that many
developing and newly industrialised countries continue to emphasise the importance of the
sovereignty of the individual state, raises doubts. Moreover, nationalist populism, in particular in
the Western countries, poses a growing threat to globalisation: "Make my country great again™?
This slogan of the American president Donald Trump does not only stand for economic protectio-
nism and the attempt to renationalise the production of goods but also for a countermovement
against any globalisation of law. Populist regimes want to get free from any legal commitments
that may restrict their arbitrary rule. So, it is not a surprise that the present American government
is sabotaging the UN, the WTO, the WHO and other global institutions and has withdrawn from
the Paris Climate Agreement and other multilateral international treaties. Furthermore, the
coronavirus crisis, which has seriously affected the global trade and revealed in many contexts the
interdependence and vulnerability of the individual states, may have a lasting impact.
Globalisation is viewed more sceptically and critically now, and since it had already slowed down
before, the discussion about deglobalisation, which had already started, has intensified. [4] Deglo-
balisation would present a serious threat for the emerging economies in Southeast Asia. However,
the reasons for the globalisation have not vanished and the more critical perspective on it will
probably not lead to a regression but to more regulation with regard to the reliability of supply and
to social, environmental and human rights standards. Thus, the coronavirus crisis may rather
expedite than hinder the globalisation of law.



2. Result and Discussion
2.1 A Historical Precedent: The Europeanisation of Law

The globalisation of law is not unique. There has been a historical precedent: the Euro-
peanisation of law. A look at this phenomenon, which was a concern to European lawyers in the
1990s, will be helpful to understand what to expect.

2.1.1 Geo-regionalisation and globalisation as different forms of internationalisation of law

In Europe, the national law is not only under the influence of global international law but,
first of all, of European law. The Europeanisation of law is an example for a geo-regionalisation of
law; more examples in other parts of the world may follow. Geo-regionalisation and globalisation
of law are different forms of the same kind of phenomena, the internationalisation of law.

2.1.2. The integration of Europe in a supranational union

The Europeanisation of law must be seen against the background of the integration of Europe
in a new form of organisation, the supranational union. The European Union is not an international
institution like others. It is a non-state but state-like supranational organisation of integration
which performs on a large scale public missions by the exercise of supranational public power in
its member states, in particular through legislation and regulation. It is the first representative of a
new form of organisation, which emerged in the process of European integration and is designed
for a long transition from the (relatively small) nation-state to the (much larger) civilisation state.
[5] This organisation even has its own legal order - not like an ordinary international organisation
but like a state. The unconventional design of the European Union has sparked a long, intensive
scholarly debate about its legal nature. The German Federal Constitutional Court developed a
state-centred "Staatenverbund" doctrine (the Union as a "compound of states™). [6] Some scholars
consider the Union's Founding Treaties a constitution and talk about a "Verfassungsverbund"
["constitutional compound"] [7] or a "Staaten- und Verfassungsverbund" ["compound of states and
constitutions"]. [8] However, since the new form of organisation can only be understood in depth
by focusing not on the member states but on the Union and its function in the process of
supranational integration, it is instead appropriate to classify the European Union as a supranatio-
nal union.[9]

2.1.3.The European basic concept of integration through law [10]

The integration of Europe in this new form of organisation is based on the innovative concept
of integration through law. This concept is the answer to the problem that the Union is not a state
and does not have the physical means of a state but is similar to a state, fulfils many functions of a
state and must meet expectations that are similar to those towards a state.

a) The whole integration is based on law and the respect for law. With few exceptions, the
Union does not execute its law itself. It is generally confined to pass legal acts that the
member states must implement, execute and enforce. Since most provisions concern the
economy or have an economic effect, compliance is essential: Even small irregularities may
cause serious distortions of competition in the internal market that would disadvantage those
who follow the law and, thus, quickly jeopardise the whole integration process.

b) This is underlined by the fact that the Union has no coercive powers to enforce its law. It
relies on the correct implementation, execution, and enforcement by the member states.
Unlike in a federal state, there is no way to ultimately force a renitent member state to
comply.

c) Against this background, it is not a surprise that there is a strong emphasis of the rule of
law. The rule of law is the most important foundation of the European Union and one of the
common fundamental values of the Union and its member states, as they are anchored in art.
2 of the Treaty on the European Union (= EU Treaty). For accession candidates, the
demanding requirements of the rule of law represent a serious obstacle for entering the
Union.

d) Finally, a powerful own court of justice has the mission to "ensure that ... the law is
observed" (original wording of art. 19 EU Treaty). The European Court of Justice (= ECJ) in
Luxembourg [11] virtually functions as both, a constitutional court and a supreme court. It
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cooperates with the courts of the member states, which may ask it under art. 267 of the
Treaty on the Functioning of the European Union (= FEU Treaty) for preliminary rulings on
the validity and interpretation of Union law. So, in the European Union, unlike in ASEAN,
legal disputes are settled by a court and not by negotiations between governments. This is a
logical consequence of the rule of law which refers to the law and not to politics. Legal
problems must be solved by lawyers, not by politicians. This will also be an essential
precondition for the globalisation of law.

2.1.4. The Characteristic Features of European Union law

What are the characteristic features of European Union law that set it apart from the law of
other organisations based on public international law and played a role in the Europeanisation of
law?

a) The autonomy of Union law: The Founding Treaties have created a distinct legal order of
its own that is not an annex to national law and also apart from public international law. [12]
In particular, the Union is not bound to any clauses in the constitutions of the member states.
[13]

b) The direct effect of Union law in the member states: All public authorities and also the
citizens are directly bound to the law of the European Union without intermediate national
legislation or other national acts (with the exception of directives, which must first be trans-
posed to the national law). This also applies to the Founding Treaties, which are directly
applicable. [14] Thus, in the European Union, except for directives, the classical problem of
international organisations, that their binding rules are not, not correctly or belatedly
implemented into the national law, does not exist.

¢) The unity of Union law is essential for the functioning of the Union. To avoid disparities
endangering the integration process, the law is exactly the same in all member states, with
uniform validity and application and without regard to the specific features of the national
law. Thus, any national distortion by invoking specific "national values” is prevented. This
will also be essential for a real globalisation of law.

d) The primacy of Union law over national law: In case of conflict, the authorities and courts
in the member states must not apply their national law but follow the European law. [15]
Conflicts may be avoided by interpreting national law in conformity with Union law. [16]
European law enjoys primacy even over national constitutional law. [17] as long as the
constitutional identity of the member state (the fundamental values and ideas constituting the
core of its constitution) is not affected. [18] It is a primacy in application, not in validity (the
national law does not become void) but this does not make any practical difference.

2.1.5. Factors Stimulating the Europeanisation of Law
Which are the factors that have stimulated the Europeanisation of law?

a) In the Founding Treaties and later in the reform treaties the member states undertook far-
reaching, abstractly formulated commitments, the full scope of which only became clear over
time. Since there had not been any process of supranational integration before, they could not
know all the legal consequences this would involve. Notably the commitments in the internal
market and the duty to respect, implement, execute and enforce the European law turned out
to be more demanding and complex than anticipated.

b) The European Court of Justice has taken a prominent role as defender of Community
respectively Union law [19] and motor of European integration. Since many essential rules
for the functioning of the organisation were not expressly regulated in the Treaties, they
needed to be worked out by jurisprudence. So the European Court of Justice proceeded to
extensive judicial further development of law, often by the "discovery"” of unwritten general
principles of law. [20] Numerous references of national courts for preliminary rulings
enabled it to adjudicate in detail on many fundamental questions, in particular on the
obligations of the member states under the Treaties and on the Union's requirements for
national law. This jurisprudence was broadly accepted by the member states who rarely used
the option to overrule it by amending the Treaties. New member states needed to accept it in
the accession treaty as a part of the "acquis communautaire”.
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c¢) The obligation to interpret national law in conformity with Union law (see supra, 11.4.d)
has a Europeanising effect because often not the wording but a certain interpretation of a
national provision causes the conflict with Union law. This problem occurs in particular with
indefinite legal concepts. Often the Europeanisation of law has rather manifested in changes
of jurisprudence or even administrative practice than in new national legislation.

d) The jurisprudence of the European Court of Justice strongly focuses on the effectiveness
("effet utile™) of Union law. The practical effectiveness of the European legal norms has
become the dominant criterion for their interpretation and application. Basically, this
approach is just a consistent pursuit of the rule of law - the Court takes its mission to "ensure
that ... the law is observed" (art. 19 EU Treaty) seriously. However, this has led to
demanding requirements for and less discretion of the member states in the implementation,
execution and enforcement of the European law. [21]

e) Finally, the growing sectoral legislation of the Union in more and more fields of law has
led to a growing impact of the European on the national law. Nowadays there almost no
fields of law anymore which have not been influenced by rules and standards of Union law.
However, this is not a surprise but was intended and expected in the advancing integration
process where every Treaty reform brought new legislative competences for the Union.

2.1.6. Fields and Examples of the Europeanisation of Law

a) Europeanisation of Administrative Law [22]

The Europeanisation of administrative law is not the most radical but the most striking
example of Europeanisation of law:

aa) The story

The law of the European Union is generally executed by the member states based on their
national administrative law. Administrative law is closely connected to the national political and
legal system, its basic structures, concepts and traditions, and, thus, reflects more than other fields
of law the legal-cultural heritage of the country. In the history of administrative law in Europe,
three lines of traditions have emerged: the French, the German and the Common Law tradition;
besides, some countries (e.g. the Netherlands, Sweden) developed unique regimes. In the wake of
European integration, this traditional national administrative law has been heavily transformed by
demanding European standards which often forced member states to alter or give up traditional
concepts of their law. The European standards were developed by the European Court of Justice in
the way of judicial further development of law (cf. supra, 11.5.b), just concretising consistently and
with a comparative approach the requirements of a strict commitment to the rule of law, with a
special focus on the uniform and effective implementation of Union law in all member states.

In this process, the Court worked out many general principles of Community resp. Union law
that reflect classical elements of the rule of law and were in general shared by all or most of the
member states, such as the principle of legal certainty [23] and the protection of legitimate expec-
tations [24], including the respect for acquired rights [25], the right to effective legal protec-
tion[26], the principle of proportionality[27] and principles of a fair administrative procedure [28]
or "good [proper] administration™ [29]. These principles must often be balanced with each other or
with the need for uniform and effective implementation of the law. This balancing can be different
in every legal order. Sometimes, a different balancing in the jurisprudence of the European Court
of Justice forced individual member states to adapt their national solutions to those of the Union, at
least in those areas where Union law was involved.

In the nineties, this development triggered the resistance of some prominent scholars. [30] In
the discussion, some would consider the specific concepts and traditions of the national
administrative law as elements of national identity. However, most experts of administrative law
did not share this view and so the Europeanisation of administrative law was widely accepted.

bb) Examples for jurisprudence with a Europeanising effect

Only a small selection of the jurisprudence causing the Europeanisation of administrative law
can be presented in this article. It may give non-European observers the impression that the
European Court of Justice is acting like a governess of the member states, telling them all the time
what to do and not to do. This impression is not entirely wrong: Most jurisprudence was triggered
by dirty tricks of individual member states to avoid compliance with the European law in order to
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achieve an unjust advantage for their citizens and businesses. Such tricks often prompted the
European Commission to file an action against the member state for failure to fulfil obligations
(art. 258 FEU Treaty) or made a national court ask the ECJ for a preliminary ruling on the states'
obligations in the implementation, execution or enforcement of the European Union law (art. 267
FEU Treaty).

(1) The foundations were already created in 1963 and 1964 with the leading cases van Gend
& Loos [31] and Costa/ENEL [32] In the first case, the European Court of Justice worked out that
Community law was an independent legal order and that the Treaties were directly applicable in
the member states. In the second, it stated the primacy of Community law over national law. In the
case Internationale Handelsgesellschaft [33] it specified that there is even primacy over national
constitutional law. Together with the obligation of the courts and authorities in the member states
to interpret national law in light of (in conformity with) Community law [34] this set already the
course towards Europeanisation of law.

(2) In the decision Deutsche Milchkontor [35] the Court reminded to the responsibility - but
also obligation - of the member states to implement the Community law. It confirmed that this
process was governed by the national administrative law but stressed that this must not affect the
scope and effectiveness of Community law. For example, when recovering unduly paid
Community aids (subsidies), the member states may apply national provisions excluding the
recovery with regard to such considerations as protection of legitimate expectation, loss of
unjustified enrichment, passing of time-limits etc. but the conditions must be the same as for the
recovery of purely national benefits and the interests of the Community must be "taken fully into
account”.[36] In the case vin de table [37] the Court reminded the member states of their
obligation to take, where necessary, coercive measures against their citizens to enforce the
Community law. In case of unforeseeable problems, they are obliged to cooperate loyally with the
European Commission to solve the problem.

(3) Several decisions of the European Court of Justice ensured the access of the citizen to
legal protection in matters concerning the execution of the European law.[38] They forced
Germany to slightly extend the right of action before the administrative courts. In the case
Factortame [39] the Court decided that the national courts must grant interim relief if it is
necessary to enforce Community law, regardless of any adverse provisions of national law. This
forced the United Kingdom to introduce interim relief against statutory law irrespectively of the
British doctrine of parliamentary sovereignty. Furthermore, since there had been cases of abuse,
the Court defined restrictive conditions for interim relief against the implementation of Community
law: It is only admissible in case of serious doubts as to the validity of a Community act and if the
question is referred to the ECJ for preliminary ruling, the applicant is threatened with serious and
irreparable damage and there is taken due account of the interest of the Community that its legal
acts have full effect. [40] Thus, Germany needed to correct its sometimes too "generous” practice
of granting interim relief in favour of the citizen.

(4) In the European internal market, state aids (public subsidies to domestic businesses)
which may distort competition and affect trade between member states are prohibited (art. 107
FEU Treaty). State aids are monitored by the European Commission and new state aids must be
notified to it (art. 108 FEU Treaty). In the case Alcan [41] the European Court of Justice worked
out strict principles for the recovery of illegitimate states aids, which limit the sometimes, abusive
recourse to rule of law principles in order to enable the domestic businesses to keep their
illegitimate benefits: There will be no protection of legitimate expectations of the beneficiary if the
state aid has not been notified to the European Commission. Furthermore, the national authorities
must recover the aid without own discretion if the Commission orders it.

The European Court of Justice has affirmed the direct applicability of decisions of the
European institutions addressed to the member states in favour of the citizen, if the decision is
unconditional and sufficiently precise. [42]

In the spectacular decision Francovich of 1991 [43] the European Court of Justice introduced
by judicial further development of law the legal institution of state liability for violation of Union
law. The state liability even applies in case of violations of Union law by the national legislator
(contrarily to the tradition of some member states, such as Germany) or supreme court. [44]. It is
based on Union law but details may be regulated in line with the European standards in the
national law.

Finally, the European Court of Justice has taken precautions to ensure the correct implemen-
tation of directives. Directives are general rules of Union law that do not apply directly but must
be transposed into the law of the member states (cf. art. 288 sub-sect. 3 FEU Treaty). Member
states often tend to transpose them sloppily or late. The Court stressed that they must implement
them by law, not just by administrative practice or administrative provisions. [45] During the
implementation period, they must refrain from taking any measure liable to compromise the
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directive's effect. [46] To avoid conflicts, any national law must be interpreted in conformity with
the directive. [47] If a directive is not implemented in time, after the expiration of the
implementation period it exceptionally applies directly in favour of the citizen if it is unconditional
and sufficiently precise. [48] In this case, until the necessary national norms have been created, the
domestic authorities or courts decide in their own competence about the appropriate implemen-
tation of the directive. Finally, in case of late or inadequate implementation, under the doctrine of
state liability for violation of Union law the state must pay compensation to the citizen for
damages. [49] Overall, this jurisprudence had a considerable impact on the administrative law of
most member states.

b) Europeanisation of Constitutional Law

European integration also brought a Europeanisation of constitutional law. This
Europeanisation was to some extent triggered by interpreting the national constitution in the light
of European Union law; the German Federal Constitutional Court even postulated a "principle of
the openness towards European law" ["Grundsatz der Europarechtsfreundlichkeit"]. [50] However,
primarily it was caused by constitutional amendments. At the beginning, the constitutional
implications of supranational integration were mostly ignored but in the nineties the Treaty of
Maastricht raised the awareness of the need for a solid constitutional basis for the participation of
the state in such a process. Many old and later many new member states inserted European inte-
gration clauses into their constitutions. [51] Actually, these clauses would need to cover at least
the delegation of sovereign rights to the Union and the acceptance of the direct applicability and
primacy of Union law. Other constitutional amendments were necessary to participate in new
integration steps (e.g. to allow to join the monetary union, to recognize the role and independence
of the European Central Bank or to extradite own citizens to other member states under the Euro-
pean arrest warrant) or to comply with newly agreed self-restraints (e.g. to establish constitutional
limits for budgetary deficits). Finally, in some cases constitutional amendments were necessary to
adapt the constitution to requirements under Union law whose consequences only became apparent
in time. For example, Germany needed to abolish the constitutional prohibition to employ women
in the armed military service (art. 12a (4) Basic Law), since this prohibition, which intended to
protect women but prevented them from pursuing a career in the armed forces, turned out to
violate the principle of equal treatment of men and women under Union law. [52]

Moreover, there is another side of Europeanisation of constitutional law, which is not directly
linked to the European Union: the strong influence of the jurisprudence of the European Court of
Human Rights in Strasbourg on the interpretation of fundamental rights and rule of law principles
in the national constitutions. Theoretically, the rights and principles anchored in the European
Convention of Human Rights are different from those in the national constitutions, but often in
both cases the wording is vague and the substance highly depends on the interpretation by the
relevant court. In these cases, the convincing reasoning of the European Court of Human Rights
has often prompted the national constitutional courts to adopt a similar position in the
interpretation of their national constitutional law (or even to give up their previous position).[53]
In Spain, art. 10(2) of the Spanish Constitution of 1978 even provides for this. In particular, the
East European constitutional courts have orientated themselves by the jurisprudence of the
Strasbourg court when developing their own free and democratic fundamental rights doctrine.
Furthermore, the constitutional courts often orientate themselves by the jurisprudence of their
European colleagues, in particular the German Federal Constitutional Court. This has led to a pan-
European discussion of many upcoming questions, in particular in the fields of rule of law and
fundamental rights.

C) Europeanisation of Other Fields of Law

In almost seven decades of European integration, European law has profoundly transformed
or even replaced the domestic law in numerous fields of law. This was intended and expected in
the integration process. Since the European Communities started with a customs union (see now
art. 28 et seq. FEU Treaty), customs law was the first field of law, where European law would
almost entirely replace the domestic law. Moreover, for more than twenty years, in the European
monetary union (art. 119, 127 et seq. FEU Treaty), European law has totally replaced the national
monetary law. Besides, the realisation and later the safeguard of a functioning European internal
market required a comprehensive harmonisation of economic law, often by the approximation of
national laws by European legal acts (under art. 114 et seq., 46, 50, 53 FEU Treaty). Furthermore,
there has been a strong transformation or even predetermination of the domestic law in the fields
of agricultural law, environmental law, [54] asylum and refugee law, [55] consumer protection
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law, [55] public procurement law and data protection law. The European Union's General Data
Protection Regulation [57] is the most progressive and most-noticed legislation in its field
worldwide. Finally, elements of Europeanisation can be found in several fields of civil law (e.g.
contract law, international private law) [58] and even in criminal law, where a European arrest
warrant has been introduced. [59]

3. Conclusions

3.1. Lessons on the Globalisation of Law Drawn from the Experiences with the
Europeanisation of Law

What lessons on the globalisation of law can we draw from the experiences with the
Europeanisation of law?

1) First, there will be no globalisation of law without commitment to the rule of law. The
Europeanisation of law could only happen because European integration is based on law. If
in the global trade and cooperation the law is not taken seriously in some countries and this is
tolerated by their international partners, there will be not enough political pressure to allow
global norms and standards to influence the domestic law. In particular, globalisation of law
cannot happen in a world of populist and totalitarian regimes.
2) Second, there will be no globalisation of law without multilateralism. The European
integration process, which led to the Europeanisation of law, was always based on the firm
desire to overcome national egoism and to find general solutions that were fair to all parties,
to big and small, wealthy and poor, highly and less developed member states. A globalisation
of law will require universal standards in universal treaties, not a cacophony of
heterogeneous bilateral agreements, which would often be imposed on the weaker partners
by hegemonial powers. Consequently, for the coming years, a globalisation of law is hardly
conceivable if the American president Donald Trump is re-elected.
3) Third, there will be no globalisation of law without demanding requirements for the
effective domestic implementation and enforcement of the global rules and standards.
These requirements must ensure that these rules and standards have a practical impact.
Otherwise, the "globalisation of law" would only be symbolic.
4) Fourth, there will be no globalisation of law without sophisticated conceptional
precautions to ensure compliance with the global rules and standards. They must prevent
all dirty tricks and ensure compliance in every single case and under all circumstances, even
if it is unpopular or detrimental to the interests of the national governments, authorities and
businesses. Without such precautions, the effectiveness and, thus, the practical impact of the
global law is not guaranteed. This may pose a challenge for Southeast Asian countries where
it is not a matter of course that the law is enforced in the individual case. The precautions
may include binding global requirements for an effective fight against corruption.

5) Fifth, there will be no globalisation of law without global courts of justice. The

European example proves that systems based on international law that function well in the

individual case are possible. However, they require independent, impartial, unpoliticised and

highly respected international judicial bodies for the authoritative interpretation, intrinsic
further development and effective enforcement of the international law in transparent,
formalised legal proceedings. Private arbitration panels (as in international investment
protection agreements), expert treaty bodies (as in global human rights treaties) or other soft
solutions are not sufficient. The European example also shows that it is important that
national courts have the option to ask global courts for preliminary rulings on difficult
questions of the global law. The direct cooperation between national and global courts will be
helpful to ensure the rule of law locally and globally, to create a mutual understanding
between local and global lawyers and to achieve a smooth globalisation of law without severe
ruptures. Finally, as a last resort, the global law needs to provide for special instruments

(court orders, penalty payments, international sanctions etc.) for the enforcement of the

judgements of the global courts.

So, we can draw the lesson from the experiences with the Europeanisation of law, as another
form of internationalisation of law, that a real globalisation of law is possible if there is a global
commitment to the rule of law and certain requirements, including the establishment of global
courts of justice, are met. Will it happen in the near future?
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